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Strength in Unity — 21° Century
Court Reform for Children

TheChief Justiceof the Family Court
of Australia, TheHonour ableAlastair
Nicholson, arguesfor aunified model
to deal with legal family matters
includingjuvenilejusticein aholistic
way. Thisspeech wasdelivered asthe
2003 John Barry Memorial L ectureto
commemor ate the life of one of
Augtralia’soutstandingjurists.!

INTRODUCTION

“ 1t makes little sense to deal with fragmented familiesin
alegal systemthat issimilarly fragmented.” 2

Whatever el se may be meritoriousabout theAustralian Congtitution,
it tendsto fragment thelaw relating to children and young persons; in
particular between the Federal Governmentinrelationtoissuesarising
out of marriage, divorce and the custody of children and the State
governmentsinrelaiontotheareasof careand protectionand juvenile
crime. Depending on the nature of the matter, the same child can be
the subject of proceedingsin many courtsat the sametime.

Yet the problemsthat ariseinfamiliesaretypically interlocked. The
young offender of today was often yesterday’s victim of family
breakdown, intra-familial abuse and multiple other problems,® and
frequently, but of course not necessarily, then becomestomorrow’s
adult crimina offender.

The purposeof thisarticleisto outlineamoreholistic approach tothe
law relating toAustraian familiesand children and particularly young
peoplealleged or found to have broken thecriminal law. Underlying
thisthemeismy view that our courtsand our law have becomefar too
compartmentalised and could better servetheaim of doing justice.
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President’s comments:

At the end of 2003, we face a number of
challengesin relation to children’srights
in Australia and the articles in thisissue
focuson several of these. They includethe
right for children to be treated fairly in
various circumstances — as witnesses
testifying in court, as people seeking
asylum, as people conceived as aresult of
assisted reproductive techniques, as the
“users’ of services that are too often
fragmented and uncoor dinated, and asthe
recipients of a societal structure and
environment bequeathed to them by their
parentsand older generations.

In a speech delivered as the 2003 John Barry
Memorid Lecture, The Chief Justice of the Family
Court of Australia, The Honourable Alastair
Nicholson, arguesfor aunified and lessadversaria
model morelikethe USfamily courtsto deal with
legal family mattersincludingjuvenilejustice. Inthe
full speech, JusticeNicholson said:

“Under our system asit operatesat present, thesame
child can bethe subject of proceedingsin upto at
least three different courts. He/she may be the
subject of Family Court and child protection
proceedingsduringwhichthechildwill besubjected
to repeated interviews by different expertswhileat
the sametime, required to beawitnessasthevictim
in criminal proceedings against the alleged
perpetrator. Smilarly, itisnot uncommonfor parents
to be engaged in simultaneous proceedingsinthe
Family Court in relation to child and property
proceedingsat thesametimeasthey areengagedin
protection proceedings in the Children’s Couirt,
domestic violence proceedingsinaMagistrates
Court and al so perhapsin the midst of associated
crimind proceedings. Thechildmay himsdlf/hersdlf
becomeajuvenileoffender. Thisfragmentationleads
to considerable delay, is expensive and places
intolerable pressures upon the peopleinvolved. It
isanything but child-focussed.”

In her article on the Management of Child Witnesses
— Practical Solutions for Judges, Moira Rayner
also argues for a child-focussed approach which
takes into account children’s experiences and
understanding when they are testifying in adult-
oriented court proceedings.

“Children “giving evidence' are just vulnerable
inexperienced peoplewith avoiceof their owntaking
apartinformal proceedingsthet will resultinadecison
that has considerable legal consequences for
somebody e sewhotraditiondly isthelegd system’s
primary concern. ...By thetimeachild getsinto a
courtroom (evenviaCCTV) they havealready been
asked a lot of questions and have had a raft of
experiences that influence how they behave in
responsetothissituation.”

Professor Terry Carney’ swarning, cited by Justice
Nicholson, isalsotimely inrelationto thelimitations
of arightsframework b einglessuseful in*“mobilisng
resources’ than “protecting individualsfrom denial
of entitlements’.*

B Harold Mitchell’sAndrew OlleMedia
Lecture in October (reported by Alan
Ramsey inthe Sydney Morning Herald 22-
23 November 2003) outlinedthe*five heavy
burdens’ the baby-boomer generation is
bequeathing to those coming after themin
terms of the cost of health services and
education (especially tertiary education),
difficultieswith employment, housing and
land crises, and environmental legacies.

B AnnHarding, Director of the National
Centrefor Socia and Economic Modelling,
ChrisRichardson of AccessEconomics, and
the Governor of the Reserve Bank, lan
Macfarlane have all warned of increasing
inequaitiesby agewithyounger generations
facing higher costsand debtsfor education,
andfindingit difficult, if notimpossible, to
buy a house in cities like Sydney and
Melbourne.
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Theseareissuesthat should concernusall because
of theramificationsfor thefuturewe lbeing of children
and young people. AsDCI’ s patron Philip Adams
remindsusin hispiece, Ignoranceisno defence,
reprinted with his kind permission from The
Australian, weall have aresponsibility to respond
and demand from our e ected leedersmoreequitable
policies and longer term thinking. Instead of
squandering the” bounty” fromthe $7 billion excess
asthinly spread tax cutsthat will makelittleor no
differenceto most peopl e, thisexcesscould beused
to boost badly flagging public servicesespecidly in
health and education which have suffered under the
Howard “ user pays mentality”. Infact that and a
moreinclusive gpproach to thedisadvantagedin our
society and awillingnessto say ‘ sorry’ might also
yielddividendsintermsof socid capitd. Judging by
thelettersto the editor in the major newspapers,
increasing numbers of people are demanding just
that and arekeento forgo minimally useful tax cuts
(which would barely buy a milk-shake and
sandwich” according to Federal Government
Minister AmandaVanstone) for thewider benefit of
hedlthier public servicesandimproved community
spirit. As Justice Nicholson said: “I think that it
behovesal of ustoings tothecommunity that there
areother and better ways of achievingamorejust
society than thosewe are currently adopting.”

And thisapplies also to Australia’s treatment of
children seeking asylum either as unaccompanied
minorsor withther families. TheHuman Rightsand
Equal Opportunity Commission’s report on its

nationd inquiry into childrenlivinginimmigration
detentionisgtill tocome. SodsoistheHigh Court's
judgment ruling onthegovernment’ sgpped againgt
the Family Court’sruling that it that it could order
the release of children in detention on welfare
grounds, saying that itsresponsibility for their well-
being overridesimmigration law.

Also comingisthe consultation paper that hasbeen
prepared by theNational Children’sand Youth Law
Centre, DCI and Community Legal Centre
volunteersinrelationtothe NGO aternativereport
tothe UN Committee onAustralia’ sperformance
onchildren’srights.

On behalf of DCI Australia, | would also liketo
wish everyoneinvolved with DCI and other child
advocacy organizationsdl thebest for theNew Year
and for the continuing work in 2004.

Best wishes
Judy Cashmore, President, DCI Australia

Footnotes

1. “On the one hand, it [arights framework] offers the uplifting hope of
aspiring standards but, on the other, it also may serve as a distraction
from the main debate about political values and resourcing. ‘ Rights talk
... ismore effective in protecting individuals from denial of entitlements
(such as presumptions of innocence or access to legal advice) than in
mobilizing resources by groups (such as adequate housing). Civil rights
are a political (structural) issue, not merely a precept to be legislated into
existence.” (p. 465-466) Carney, T. (1997). “Children’s Rights and
Juvenile Justice: An Agenda” in Borowski, A. and O’ Connor, |. (Eds)
Juvenile Crime, Justice and Corrections, Longman, Australia

iy

Defance for Children International -0OC|
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Continues from page 1

A UNIFIED COURT

The concept that | espouse is what the Americans
call a“Unified Family Court”. InAustraliawe are
not used to the concept that family courts might
exercise criminal jurisdiction. That is because we
have ascribed atoo limited roleto what afamily court
is or should be* However in my view it is less
important what the court is called than what it does:

“Defined most smply, afamily courtisasingle
forum with whichto adjudicatethefull range
of family law issues, based on the notion that
court effectiveness and efficiency increase
when the court resolves a family’s legal

problemsin asfew appearancesas possible™
5

So far as the types of cases is concerned, the
American Bar Association has long endorsed
jurisdiction for unified family courtson matters such
as.®

B Juvenilelaw violations;

B Cases of abuse and neglect;

B Casesinvolving the need for emergency
medical treatment;

B Voluntary and involuntary termination of
parental rights proceedings;

B Appointment of legal guardians for
juveniles;

B Intrafamily criminal offences[including
all formsof domestic violence];

B Proceedings in regard to divorce,
separation, annulment, alimony, custody and
support of juveniles; and

B Proceedingsto enforce paternity and to
enforce child support.

Under the unified court model all of these proceedings
would be dealt with in one court and preferably by
onejudge. In“Family Justice: Specialized Procedures
Trendsin2002: Family-Friendly Courts’, Carol Flango
of the U.S. National Center for State Courts
comments:”

“A singlejudicia officer can becomefamiliar
with the details of each family’s crisis and
better addressthefamily’sneedsand foresee
difficulties. Familiesmight morereadily obey
court orders if they know they would have
to appear before the same judicia officer.

On the other hand, concern has arisen that a
judicia officer’'sfamiliarity withafamily and
its issues will lead to prejudgment and that
onejudicial officer may not havetheexpertise
todeal with al theissues. In Ben, Oregonthe
general jurisdiction circuit court judgescarry
a general caseload but are also responsible
for coordinating a limited number of family
law cases. Onejudicia officer isassigned to
a family and hears all matters, civil and
criminal, and children’swelfare. Because of
their general experience, these judges have
proved able to handle the diverse caseload.
Motions to recues judges based on over-
familiarity and possible prejudice have been
rare.”

Such acourt would be equipped with professional staff
such as mediators, social workers and psychologists,
and have or have ready accessto arange of medical,
psychiatric and other expert resources. 1t would thus
have some of the features of the Family Court of
Australia and some State Children’s Courts but
rationalised under oneroof. Judge Michael Town, who
has served as Presiding Judge of the family court in
Honolulu, oneof the oldest unified family courtsinthe
U.S. has aptly observed:8

“The very existence of a unified court will
encourage such services, asfamilieswith very
similar problemsand needswill appear onthe
different calendarsbeing heard by thejudges.
The very same services are often needed
regardless of the kind of case before the
court. For example a divorcing family in
serious distress with acting out children may
require the same services as one with achild
who commits a serious offense.”

In this vein, my colleague Justice Linda Dessau has
expressed the following view with which | agree:

“... aunified family court must aso include
juvenile crime. Otherwise, those children
charged with offences would be dealt with
asthejunior part of an adult criminal justice
system. To follow that course would be to
marginalisethose children, whoinreality are
mostly indistinguishablefrom thechildrenwho
arein need of care and protection or suffering
family breakdown, family violence or other
family problems.” °

Research reported in 1992 by theU.S. National Center
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for State Courts has shown that at least 64% of abuse
and neglect cases, 48% of delinquency casesand 16%
of divorcing familieswho had children previoudy went
to court for another family related matter during the
prior 5 years.®®

Inajust-published study by GloriaH. Danziger, asenior
fellow of the Center for Families, Children and the
Courts at the University of Baltimore, the author
analysed six operating United States' unified family
courtsinMaryland, Hawaii, Rhode ldand, New Jersey
and Indiana. A major theme of her findings was the
need for such courtsto havejurisdictionin relation to
juvenile crime, which the Unified Family Court in
Maryland does not have.™* Importantly, her study also
makes the very clear point that in those States where
unified family courts exercise the young offender
jurisdiction, the juvenile arrest rate for violent crime
and drug abuse is amost half of those States where
thereisno such unified approach. Similarly shefound
that in most Statesthereisalso alowering of thearrest
rate for property crimes.*?

A DIFFERENT ROLE

A key feature of unified courtsisthat they take aless
adversarial approach to the problems raised. As
contrasted with aninquisitoria approach, an adversarial
system theoretically has coretraditional features such
asthefollowing:

B Thedisputed issuesand the proceedings
concerning them are principally controlled by
the parties;

B Facts are found through the testing of
evidencein open court governed by the parties
strategies and the conventional rules of
evidence with no independent evidence
gathering by the court itself;

B There is a reliance upon legal
representation and oral evidence;

B Thereis a strong adherence to rules of
evidence and procedure governing pre-trial
and trial process; and

B The judge/judicial officer is a passive
disinterested and unbiased umpire regulating
the parties' compliance with procedura and
evidentiary rules.

Danziger describes the advantages of a break with
tradition and achangeinrole, saying:*3

“In order to resolve family problems in a
comprehensive and coordinated way, the

unified family court considers all of the
parties related to the family’s legal
proceedings, as well as all the agencies,
institutions, or organisations that need to be
consulted or brought into the case. In addition,
theunified family court reviewsthe delivery
of social servicesto ensure that agreements
between families and agencies are
implemented; if they are not, the court has
the authority to enforce such agreements,
monitor them for compliance, and/or order
agenciestodeliver services. Thisisaradica
departurefrom thetraditional responsibilities
of the court: instead of ssimply adjudicating
legal disputes, the court must now oversee
services, assessments, evaluations,
counselling, outreach, probation, diversion,
attention and community services. Thisis
not the modus operandi of a neutral and
independent forum. Itisaway of conducting
business that renders the court inextricably
linked to agencies — and the day to day
actions of those agencies. The court is
responsible for ensuring that services are
appropriate and productive. Whilethe court
is independent of the agencies, it acts in
concert with them.” (my emphasis)

Thisconstruction of therole and responsibilitiesof a
court anditsjudges/judicia officerscarriesriskssuch
as the actual or perceived loss of judicial
independence. In addition, skills, resources and
knowledge that are not conventionally expected of
them become critical. Challenges of this kind arose
with the establishment of the Family Court of
Australiaand, in my view can be managed.**

| would hasten, however, to make two matters clear.

First, my concern to see aunified systemisnot abid
for the Family Court of Austraiato bethe court venue.
My concern is to see a careful examination of the
feasibility of aunified model in an Australian setting
with our particular constitutional context, and onethat
isinformed by the strengths and also the drawbacks
that have been found through eval uation of thevarious
attempts that have been made elsewhere.

| would al so add that my support for blending criminal
justice and civil matters in a single court does not
mean | am advocating any retraction of the rights of
a young person to due process, procedural justice,
satisfaction of the standard of proof, or dispositional
outcomes which are proportionate to the offence.
Safeguards such asthese are required by international
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standards such asArticles37 and 40 of the Convention
on the Rights of the Child [' CROC'], and the Rules
and Guidelinesthat have been devel oped to facilitate
domesticimplementation and practice.® Inmy view,
adherenceto these instruments and eval uation of the
extent to which therightstherein are actually realised
must beincorporated into the design of unified courts
aswith any juvenilejusticeinitiative.” In doing so, it
must be remembered that the implementation of
CROC: 8

“... should be grounded in a welfare
approach, its three core principles having
sgnificantimplicationsfor youthjustice. First,
children’s status requiresdiscrete recognition
and different responses from adult status,
whiletaking account of individual experiences
and capacities. Second, children’s welfare
should beprioritized. Thisimpliestreatment
support and guidance based on individual
needsrather than punishment retribution and
deterrence. Third, children should participate
fully indecisionsaffecting their lives, having
had opportunitiesto gain confidence, explore
issues of importanceto them, learnthe skills
required to actively participate, and take
action on their own behalf.”

Professor Terry Carney’s warning about the
limitations of a rights framework needs also to be
heeded:®

“Ontheonehandit offersthe uplifting hope
of aspiring standards but, on the other, it also
may serve as a distraction from the main
debate about political valuesand resourcing.
‘Rightstalk ... ismoreeffectivein protecting
individualsfrom denia of entitlements(such
as presumptions of innocence or access to
legal advice) thanin mobilising resources by
groups (such as adequate housing). Civil
rights are a political (structural) issue, not
merely a precept to be legislated into
existence.”

A legal shift beganinjuvenilejusticeinthemid-1970s
from a welfare model to a rights-oriented justice
model. Among the rationales for thiswas adesire to
clearly distinguish between state intervention based
on the needs versus deeds of young people brought
beforethe court and, in arelated vein, totailor distinct
formsof orderswhich, inthecriminal justice domain,
were in better conformity with the principle of
proportionality.

While the disentanglement of needs and deeds based
state intervention may have been an appropriate
responseto theintrusivelegacies of thewelfaremodel,
particularly for young women,# it istime to consider
how a unified forum can retain the best of criminal
justice rights protections within amore holistic court
context. We have not even begun to moveinthe U.S.
directionin thiscountry however thereisat least sign
of limited promise. The Standing Committee of
Attorneys-General has recently agreed to establish a
working group to look at better ways to co-ordinate
the Commonwealth family law system with the child
protection systems of the States and Territories.?
Unfortunately, it does not seem that consideration is
being giventoincluding juvenilejusticeissues.

The rethinking that | suggest should be informed by
matters such as: the relatively low age of criminal
responsibility within Australian jurisdictions; the
infrequency with which alleged young offenders
contest the chargeslaid against them; our knowledge
of the prevalence of abuse and neglect histories; and
the ever-present risk of net-widening. Non-traditional
justice systeminitiatives such as* group-conferencing”
— alabel which subsumes a variety of structures and
aims® — drug courts, and unified courts models must
be subjected to rigorous, credible and independent
evaluationsthat have akeen eye not just to outcomes
but al so the protection of young peopl €' srightsduring
the process.?* Interventions have to be demonstrably
effective not only attractive in theory. They must
certainly not be counterproductive, no matter how well-
intended they are portrayed to be—and | am thinking
here, for example, of the so-called “scared straight”
programs® and the imposition of curfews on young
people.?

CONCLUSION

This article has advanced a radical and what some
would no doubt describe as a pie in the sky proposal
inrelation to theimprovement of the delivery of court
services to families in Australia. | have done so
advisedly. | do not think much attention has been paid
to reform in recent years in this area. It is obvious
that the United States has adopted what might be
described asavibrant response to fragmentation from
which we can learn. The Australian approach on the
other hand appearsto be somnolent and disinterested.

In a speech delivered last year in Sydney, the Lord
Chief Justice of England and Wales, Lord Woolf of
Barnes quoted the person he described as the father
of criminology, Sir Leon Radzinovicz. Sir Leon said:
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“No meaningful advancein penal matterscan
be achieved in contemporary democratic
society solong asit remainsatopic of political
controversy instead of a matter of national
concern.” %

| strongly endorse L ord Woolf’s approach. Over the
last 15 years in Australia we have seen a steady
erosion of principlesin relation to the sentencing of
both adult and juvenile offendersthat has done much
to undo many of the advances of the past. We now
have more and more people in jail sentenced to
increasingly longer termsof imprisonment for reasons
that have nothing to do with a scientific approach to
the question of criminal punishment. We have had
aberrations such as mandatory sentencing laws in
relation to juvenilesin the Northern Territory and in
Western Australia.?®

Politicianson all sides seemto seevotesin appearing
to be harsher and harsher upon al forms of criminal
offenders regardless of whether there is any
evidentiary basis supporting thetaking of such action.
We see wholesale amendments of legislation to
increase penalties without any substance to them
beyond popular clamour eagerly led on by radio shock
jocks and irresponsible media coverage.

In propounding these severe penalties for criminal
behaviour we appear to have learned nothing from
history. In a sense the crippling penalties that we
now impose for criminal offences will | believe
eventually becometo be seen as cruel and barbarous
asthetorturesthat our forbearsinflicted upon persons
as part of the criminal law process.

Instead of following enlightened and sensible
initiatives from the United States such as those to
which | havereferred tonight, we seem hell bent upon
imitating theworst excesses of the American criminal
justice system. We spend huge amounts of what are
supposed to belimited public funds on building more
and more prisons and setting up more and more law
enforcement agencies while at the same time we
starve our universities and research centres of funds,
apparently uncaring that it isfrom these organisations
that real advances can be expected.

| think that it behoves all of us to insist to the
community that there are other and better ways of
achieving a more just society than those we are
currently adopting. To my mind, animportant element
of such away forward isthe unified court approach
coupled with the safeguarding of human rights
protections.
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Chief JusticeNicholson retiresfrom

officein mid-2004 after more than 22
yearsasaJudge. DCI - Audtraliatakes
this opportunity to thank him for his
championing of children’s rights
through hisjudgments, hisleadership
of the Court, and by the public
positions he has taken.

A J
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Children in Detention in
UK

Threat to take children of failed asylum
seekers into care

It appearsthat the UK isalsotaking astrong line
against asylum seekers, threatening to take their
childreninto careif they fail intheir bid for asylum
andrefusetoleaveBritain.

Home Office ministers said that they had to tackle
the" perverseincentives’ which stop peoplereturning
homevoluntarily, because officia swould not meet
their target for removing failed asylum seekersif they
relied on compul sory expulsionaone. Familiesthat
refuseapaid flight homeand government helpwith
resettlement currently receive benefits worth
£16,000 ayear.

In opposition to this policy, the cross-party
committee saystoday that the policy could drive
somefamiliesunderground and provide otherswith
anincentiveto“goillegal” while abandoning their
childreninlocal authority careat public expense.

Instead of trying to step up the number of voluntary
departures, it says, ministersshould concentrateon
“avigorousgovernment policy of swift compul sory
removals’. Thecurrent rate of about 1,500 amonth
is“unacceptably low”.

She said the number of children taken into care
would bekept aslow aspossible. “Wewill achieve
thisby ensuring that familieswho arerefusing to
cooperate with voluntary departure processeswill
betargeted for compul sory remova, so that we can
ensure that all their members leave the country
together.” The committeereport is published today
in advanceof tomorrow’sCommonssecond reading
of Mr Blunkett’ sasylumandimmigration bill.

The MPssupport thegovernment’splan to restrict
the appeal rights of rejected asylum seekers, but
say that it should not be implemented until
improvements have been made in the initial

decision-making process. Thepolicy couldleadtoa
crop of new legal challenges, the committee said.
Theconcernswerethat driving failed asylum seekers
underground might makeit harder toremovethem.
According to The Greater London authority upto
200 asylum seekersaweek in London were being
denied benefits because they had failed to claim
refugee status as soon asthey arrived inthe UK.

Source: TheGuardian December 16, 2003

Call for Articles

Australian
Children’s Rights
News depends on
the input of
members affiliates
and subscribers to
keep providing you
with a wide-ranging
and informative
update on children’s
rights issues. Others with a viewpoint on
children and young people’s rights are also
invited to submit.

We are now seeking articles to be
considered for the first edition of 2004.
Contributions of between 700 and 1500
words are preferred and should be e-
mailed with full author details to
judycash@nsw.bigpond.net.au

Suggested graphics or photos to
accompany the article are most welcome.
The closing date for receipt of material is
23 February 2004 but please advise the
editors as soon as possible if you are
planning to submit.

If you have an idea which you would
like to discuss, please phone Judy
Cashmore 02 9880 2286

Articles published in Australian Children’s
Rights News may also be placed on the
DCI-Australia

Website: www.dci-au.org/
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Management of Child Witnhesses -
Practical Solutions for Judges

MoiraRayner

This is an edited version of the paper Moira
presented to the NSW Local Courts Annual

Conference on 4 July 2003 at Brighton-Le-Sands.

Moiraisamember of DCI-Australia sAdvisory
pand and hasbeen astrong and passionate advocate
for children and young peopleand humanrightsfor
many years. Shewasthefounding Director of the
Office of Children’s Rights Commissioner for
London. She was previously Commissioner/
Chairman of the Western Australian Law Reform
Commission and the Commissioner for Equal
Opportunity in Victoria. She is currently Anti
Corruption Commissioner (WesternAustralia) and
Visiting Senior Fellow, Law Schoolsof Mebourne
University and Universty of Western Australia.

Inthisarticle, Moiraarguesfor and outlineswhat it
meansto providefor real participationfor children
inthelegal systemand particularly child witnesses.

‘ Children are not the peopl e of tomorrow,
but peopletoday. They are entitled to be
taken seriously. They have aright to be
treated by adultswith courtesy and respect,
asequals.’ !

1. Victims or citizens

Inthelast few weeks|’ veread four publicationson
children with growing unease.? They all make
suggestionsfor legal and procedural reformsthat
are supposed toimprove the quality of children’s
evidencein crimina prosecutions. Thoughthey ded
withthe child’scapacity torecal critical events, to
understand concepts such astime and sequences of
eventsor usethe language used by professionals
involved ininvestigations, and common obstacles,
and delivery of evidenceinacourtroom, nearly all
focus on the adult’sand the system’sneeds. Inthe
quest forimproving thequality of material onwhich

aforensic decision may be based by investigating
and prosecuting authorities, courts and judicial
officers, thereislittleemphasisonthefact that most
children giving evidence have an entirely different

perspective.

The proposalstofacilitate giving evidencetend to
focus on technological remedies which have not
developed far at all from the so-called Pigott
recommendationsand early implementation pilots
that | reviewed inthe UK in 1987. Thesewerethe
subject of recommendations of thelast discussion
paper for which | wasresponsi ble as Chairman of
the WA Law Reform Commission, Children and
Other Vulnerable Witnessesin 1990.

They mostly focus on the child asforensic object,
but the strongest imageisthat of apieceof flotsam
drawn aongtheflow of aformd, ‘ procedurdly fair’
decision-making processthat wasnot designed with
their participationinmind.

The process of a criminal trial draws from an
important tradition that considersjusticefromthe
point of view of the accused: that recognisesthe
importance of the presumption of innocence and
imposes that most powerful standard of proof
‘beyond reasonable doubt’ before a responsible
person, usually an adult, may be convicted.

Thisis not the world of most children. A child’'s
recollection and recounting of the eventsthat they
areexpected to talk about dependsontheir ageand
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stage of devel opment, whether age-appropriate or
not; what happened to them or what they saw or did
and whether it wasastandard part of their lives; how
long ago it happened and how oftenthey havetaked
about it snceand withwhom. Oftenthechildinhabits
aworldwithasmpler view of what justiceis. They
may believethat most adultstell thetruth and that
lawyerswho ask them questionsand seemto betheir
friends, are. They may, if victimsof crimeexpect to
tell their story and then believethe person who hurt
or frightened them will be punished. Or they may be
frightened —believing that threats may berealised,
that they will not be believed or that they will be
punished because they have themselves done
something terrible or wrong.

Thecrimina investigation and hearing processisnot
designed to takethese matters properly into account.
Nor isthetraining that lawyersget and theway that
judgesareusedtorunningtheir courtsandintervening
inwhat lawyersdoin courts.

2. Some basic ideas
My paper isordered around some basic idess.

B Children ‘giving evidence' are just
vulnerableinexperienced peoplewithavoice
of their own taking a part in formal
proceedingsthat will resultinadecisionthat
has considerable legal consequences for
somebody elsewhotraditionally isthelega
system’sprimary concern.

B TheUN Convention on the Rights of
the Child requiresour governmentsto ensure
that inall questionsaffecting achild, hisor
her interests shall be our paramount
consideration. Article 12 of the Convention
alsorequiresour governmentsto ensurethat
achild participatesin decisionsthat affect
them.

B Bythetimeachildgetsintoacourtroom
(evenvia CCTV) they have already been
asked alot of questionsand have had araft
of experiencesthat influencehow they behave
inresponseto thissituation.

B Children’'s memories and answers to

guestionsareimportant not only to crimind
investigations of sexual offencesagainst
them but in careand protection, family law
and civil proceedings, and when they are
supposed to have committed offences
themselves, whenthey arenolessvulnerable
or childrenthan victimsare. They areall
entitled to special protection and to be
treated with at least as much respect as
adults.

B Theamsof ajustice system are not
realissd whenachildvictimor other witness
or perpetrator cannot add their voice and
their perceptions to the pot of facts and
inferencesfromwhichaforma decisonhas
to bedivined by acourt.

B Judgesand magistrateswork dailyina
systemthat hasonly recently sought to adapt
itsend-of-the-line proceduresto improve
thequality of children’sevidence, toachieve
that system’ sobjectives, not what thechild
expects. A paradigm shift isnecessary to
make changesthat are effective. Tomakea
child’sevidence useful judicial decision-
makers must become informed and
comfortableabout children’sinvolvementin
legd proceedings. Children should not seem
tobe* specid’ witnessesany morethanany
other witnessdeprived of the confidenceto
speak. A child witness is now what the
judgesand lawyersfocusing upon himonce
were. Wehaveall had theexperience. The
way technology is used, questions are
framed and answersunderstood depend on
an understanding of the child’sperspective.
Itisnot reasonableto expect achildtoturn
their world view into something we
recognise. Weneedtowak aroundintheir
skin, and understand theirs.

B Anyoneinvolvedinaninvedtigationin
our justicesystem should dosofromava ues
basis: that the child isentitled to betreated
with respect for what she or heisnow, not
what heor shewill become, asaparticipant
in a process that started long before the
child got near acourt.
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3. Why children’s participation is
important

Seeing children asparticipantsin adult conversations
isnecessary to avoid making tragic mistakes. Inthe
Australian film, Careful He Might Hear You, an
intelligent, able and compassi onatejudge makesa
tragic mistakein achild custody decision because
he does not know how to question achild burdened
with adult secrets, nor how to hear what the child

redly says.

In 1968 Mary Bell who wasthen 11 yearsold was
convicted of killing two little boysand sentenced to
detention for life. Gitta Sereny spent two years
researching her story.®| commend it to you. That
child wasthought to be so ‘evil’ that it wasmore
than 28 years|ater that it became apparent that she
not only had not understood the nature and
consequences of her acts but that she had been
repeatedly sexually abused by her own mother, a
progtitutewith athriving S& M practice—and who
only asan adult and aloving person herself cameto
understand the moral enormity of her crimes.
Nobody could hear her cries. Decisionsweretaken
onthebasisof her acts.

| have made plenty of these mistakesmyself. One
of my first briefs required an appearance in a
Children’s Court. | wasinstructed to prevent an
order for care and protection being made with
respect to ateenager whose responseto her family
breakdown had been to attempt suicide. Nobody
represented her. Shewas't eveninthecourt, though
she was 15 years old. The Departmental social
worker advised the court it wasin the child’ sbest
interests. The magistrate said that an order would
beinthechild’ sbest interests. | acted for her mother
who said it wasn’t. The order was made and the
child placedinaningdtitutionfromwhich shethenran
away repeatedly for which she was repeatedly
punished.

It wasnot until her casewaswell over that thefact
and extent of my mother’scondonation, connivance
and collusion of her husband, the father’s sexual
exploitationof dl of their sx childrenbecameknown.
Neither the magistrate nor the social workersnor
thelawyersfor therespective parents, al advocating
the'bestinterests' of thesuicida girl, actualy spoke

to her. | found out the truth out while preparing her
mother’ sdivorce petition (fault-based, inthose days)
and had to speak to the other children to establish
the evidence (adultery). My client, the mother,
expressed astonishment. Thechildreninsisted, ‘We
toldyou!” She honestly believed they never had. It
wasalesson, that parentshavevariousand fluctuating
capacities to protect their children’s rights and
sometimes-conflicting interestsinterferewith the
children’s. My client wanted to keep her marriage
and so did not ‘hear’ her children’svoicesat al.
Common senseassumptionsabout children and their
‘natural’ guardians is not enough protection for
children'srights.

| wasaslow learner. When | represented children
directly invarious courts| assumed that | wasan
expertinassessingthe ' best interests' of my clients,
because| wasso familiar with the courtsthat | could
predict what judgeswould probably do. After more
catastrophic child abuse cases| realized | wasno
expert onwhat isgood for another person. | resolved
towork out apolicy approach totheroleof lawyers
who represent and advise children. It camedown to
learning to work with children onterms of mutual
respect for therights of the other. Unless children
are accepted as clients in the full sense in their
relationshipswith their legal advocates, and asfull
parti cipantsin acommuni cation processin courtsand
tribunasand inthe processesthat |ead themintothose
forums, seriousmistakesarevery likely to bemade.

| would sumupmy underlying principlesfor children's
participationintheseterms:

A child’sbelief that they can influence their own
circumstances hasbeen shownto beakey resilience
factor, enabling themto survive horrific experiences,
including neglect, violenceand prolonged trauma.*

Increasingly, thelaw acknowledgesthat childrendo
have ‘rights' and are not passive participantsin
society. Thisacknowledgement ind udeshumanrights
treaty obligationssuch asthe UN Convention onthe
Rightsof the Child and the International Covenant
on Civil and Political Rights. Both guarantee
participation as a keystone to rights protection.
Childrendsohavecivil, crimina and administretive
rights, including ‘ due process —theright tobeheard
and, according totheHouse of L ords, thedevel oping
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rightsthat comewith age and experience: the case of
Gillick v West Norfolk and Wisbech AreaHealth
Authority® recognised an older child’sdeveloping
‘right’ to make decisions about their own medical
treatment.

What ‘participation’ means

Acknowledging that children havetheright to make
real decisonsabout how they participateinajudicia
processwill seem strangeat first, becauseinasense
it means conceding authority. It will seeminefficient
and time-consuming. Itisnecessary and it works.

Children havelimited capacity to makedecis onsabout
their own lives.®. Yet as Janusz Korczak showed,
childrencandoit effectively, if adultsalow it. Korczak
isnotwel knowninAustrdia, though hisheroic degth,
becauseherefused toleavethechildrenin hisWarsaw
orphanage and went with themto Treblinka, captured
thecinematicimagination.” The UN established the
Internationa Year of the Child and began drafting the
UN Convention on the Rights of the Child in
Korczak’shonour. Janusz K orczak established and
ranthefirst democratic orphanages, in which adults
and children were subject to the samerulesand to
thejudgementsof ‘ courts administered by children.
They worked.

Hart’s‘ladder of participation’@isauseful way of
clearing up the fuzzy thinking around children’s
participationinlegd decisions. I’'vemodifiedittotry
and make some sense out of our failed effortsover
nearly 20 yearsto get better evidenceout of children.

| believethey areineffectual because we have not
taken the step Korczak’ swords suggest. Children
areassumed, by and large, to beforensic problems.
Adultshave choicesabout whether to participateand
how, if at dl, inaninvestigation. Children don't.

An adult may, until subpoenaed, declineto answer
guestionsput to them by police or other government
authorities and may decide where they will be
guestioned, what answersto give, whether to have
advice before they answer questions, to have an
independent witnessthereto protect their interests.
Anadult may decidenot to participate. An adult may
decidenot to agreeto aparticular record of interview

—i.e. by signing astatement. An adult may decide
not to allow their evidenceto be documented for
theother sideto pull apart.

The only reasons to distinguish between the
autonomy of adults and children are the duty to
protect vul nerable witnesses and the difficulties of
ordering theevidenceto makeit useful for probative
purposes. Thereisnologicd reasonfor distinguishing
between thevulnerabilitiesof ‘ deserving’ witness
and any other witnesswhose evidenceispertinent
to a decision to be made in a judicial process,
affecting rightsand interests. Our specia rulesfor
child witnesses should logically apply to children
accused of offending aswell.

Oncein the courtroom any witnessis subject to
judicial discretion: how to alow evidenceto be
presented, and how to manage the witness's
testimony, and thetesting of that testimony. However
itisintheareaof discretionthat most of theproblems
seemtoarise.

Rayner/Hart’'s ladder of
participation in judicial
proceedings

Level 8.  Thechild decidesthat heor shewishes
to beinvolved in thewhole processthat may lead
tojudicia decison-making. Shesetsthe parameters
of involvement —i.e. whether to talk to the police/
child protectionworker/investigator at all knowing
that it might leed to giving formal testimony, whether
asavictim, observer, or supposed participantinthe
crimind orwrongful actsof another person, including
aparent or family member. The child hasthereal
option of deciding not to beinvolved at al, and
having decided to do so then determines how, and
towhom, and how often, they tell their story, how it
isrecorded, who hasaccessto that record, whether
or not they personaly give evidence, and whether
or not thisisinacourtroom itself —with or without
formality, asupport person, aides such asscreens,
or on CCTV either inthe presence of an accused -
or fromaseparatelocation. Thechild frameshisor
her whole involvement and comes to adults for
advice, discussion and support. The adultsdo not
direct but offer their expertise for the child to
consder.
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Level 7 MuchasinLevel 8above, but though
the child makestheinitia decisionto beinvolved
and decideshow theinvolvement isto beframed
and implemented, thereismore adult involvement
at every sage—i.e. informed, competent and expert
adults are more prominently available and make
suggestionswithout being approached by thechild.
Theadultsclearly haveasupportive/expert role, but
they do not take over.

Level 6  Adultsdecidethat the child must be
involvedintheinvestigation, but thechildisinvolved
inevery gepof itsplanning and implementation, from
interviewsto documentation, deciding whether and
how to giveord evidence. Not only isthechild fully
aware of what is proposed and the possible
implications of each choice but his’her viewsare
awayssought and considered, they area soinvolved
at every point intaking thedecisons—i.e. how many
interviews, by whom, how it isrecorded, whowill
bethere, how they areto beinvolved inthe court
hearing—and thoughtheir viewsareinfluentia they
do not determine the matter. Whereadecisionis
taken that the child did not support, the reason for
that decisionisexplained to thechild beforeitis
implemented.

Level 5 The testamentary task is defined,
designed and run by adults, but thechildisconsulted.
S/hehasafull understanding of the process—this
may bewith the help of awitness support service,
tours of the court, asupport person at interviews
etc. Thereisless detailed consultation, but it is
ongoing. Theadultstakehisor her opinionsserioudy,
andthe childiskept informed about the progress of
theinvestigation. The child knowstheir viewsare
taken seriously, and is advised promptly of any
developments.

Level 4  Adultsdecideonthetestamentary task
asin Level 5, but the child understands what is
involved and how it will probably devel op, and also
knowswho decided why they should beinvolved
and why. Adultsrespect their views, if expressed.
After thetria isover the child isadvised what that
decisonwasby animportant third party such asthe
prosecutor or thejudge

Level 3 Thechildisasked to say what he or
shethinksabout theforthcominginterviewsand court

processes but haslittle or no choice about the way
he or she expressesthose viewsor the scope of the
ideasthey can expressor how they are used. The
childisinformed of thedecisonsthat theadultshave
made about how the evidenceisto be presentedin
court. After the decision has been taken, isadvised
what that decision was by their carer or afamily
member.

Level 2  Thechildtakespartinaninvestigation
by e.g. being caled out from classor play totalk to
aninvestigator, and attendsacourt hearing arranged
with as much care as possible by the adults but
without a support person or other aides such as
screens, CCTV: the judge exercises his or her
discretion about how the child’'sevidence should be
managed. The child knowsthat somethingimportant
involving themselvesishappening and can identify
the peoplethey aready know, but the child doesnot
really understand the issues or the nature of the
proceedingsor what will happen during thetrial or
afterwards.

Level 1  The child does or says what adults
suggest they do, but hasno rea understanding of the
issues. Alternatively the child isasked what he or
shethinksabout various aspects of the processand
adults use some of their ideas and act on some or
even most of their expressed concerns but do not
tell themwhat influencethey have had on thefinal
decisionor indeed (worst case) forget or decide not
totell thechild what thefinal decisonwas.

Key principles for children’s
participation in legal decision-
making

1. If young people are to participate, it
should be easy from the beginning to get
and fedl involved, and stay involved.

This cannot be done by a chat. Thisrequires
an ongoing relationship with the persons
supporting the child. Many criminal trialstake
no less to get to court. If children are to
participate meaningfully aswitnessesalong-
term commitment must be madeto keep their
memoriesalive and usable
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2. Every process must be child-friendly

Every process does not just mean the bits that
areeasy. It means more than using technology
such as CCTV and video-taped interviews but
includes the timing and the nature of the
personal interactions, and asking questionsthat
make sense to children.

3. Successfully involving children
means that they should not be asked to
“fit in” to structures that are already in
place.

Thisis crucia in litigation. In the Office of
Children’s Rights Commissioner for London
(OCRCL) the Advisory Board was set up
before the staff were appointed meant that
the children and young people who were to
be involved in the project did not have to be
bound by structuresthat were already created
and wedid not haveto “fitin” with something
that might not have been appropriate.

4. First impressions count

If you keep a child waiting they will assume
that they are not important, become bored and
aienated. If they are to come to a courtroom
it may be necessary to introduce the idea of
its purpose and function through games and
activitiesto get to know what their roleisand
how the court works.

5. Let the child set some of their own
ground rulesfor participating: they must
feel some sense of control.

Children need to have some idea about what
their involvement in the process means and
need to know that if they wish to withdraw at
any stage, then thisis OK. Appointments to
seelawyers, counsdllorsand others should suit
children’srequirements, not be dictated to by
adult convenience.

6. Preparation is essential

There is now alot of evidence that children
who are effectively prepared to give evidence
can find it an empowering, not a traumatic,
experience. But there is a fine line between
involving children, and accepting their
experience as rea and essential, and giving

them our own adult and ‘knowledgeable’
agenda. In the same way children can be
‘coached’ to give someone else's story. If
children areto beeffectively involved, adults
should not take away their voice and impose
their own. However, children had to get the
skills to make them effective, and to build
their confidence up.

7. Keeping children involved takes
planning and forethought

Our experience at the OCRCL was that
information and documentsfor children can
be produced so that they are easy to
understand, with lots of pictures, diagrams
and clear explanations. We found, for
example, that it was perfectly possible to
trandatelargeformal policy documents, such
asthe Greater London Authority’s 250 page
draft transport strategy and economic
development strategy, into a simple 8-page
consultation document, which had the space
for comment on the key questions or issues.
It should be just as easy to explain court
processes and familiarise children with the
processes ahead — including cross
examination.

8. Common problems in practice and
how to deal with them

| do not propose to recite what others such
as Judy Cashmore and Rachel Manley have
written about better and whose works can
be read elsewhere. In fact | don’'t want to
say alot about thisat al. | would rather let
Korczak speak for himself. We have to
remember that in alegal processthechildis
a stranger in a strange land and with every
reason to be afraid. We must give them a
guide. We must not allow children to be
bullied.

8.1 Lack of Preparation

A judge can insist that any child witness be
properly prepared to give evidence and to
be advised exactly what that preparation was.

A judge should haveinformed herself of the
developmental and memory issues relevant
to the particular age and vulnerability of the
child before a hearing.
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Before a child is questioned a judge should
lay out theground rulesfor counsel including
how long questioning will be permitted without
a break, a request that counsel respect the
immaturity of the witness and put questions
in an appropriate way relative to the child's
competence and that shouting or raising
voiceswill not be permitted and that thejudge
will decide what time of day a child will be
questioned, and when breaks are necessary
8.2 Failure to control courtroom
conduct

A judge can and must prevent delaysonce a
child has been set up to give evidencein the
precincts of the court or in aremote CCTV
location.

In ascertaining a child’'s capacity to give
evidence the old standard of ‘belief in God’
isnolonger sufficient or appropriate. A child
needs only to be clear that she or he
understands how important it is to tell the
truth. Judges need to know how to talk to
and listen to children of any age for this
purpose.

It is not inappropriate for ajudge to remind
the child about the importance of telling the
truth before questioning starts, including
expressly permitting a child to say ‘I don’'t
know’, and very important to tell the child
how long it will go on for and what to expect.

A judge is entitled to require appropriate
guestioning from counsel including a clear
warning about the vulnerability and lack of
development and experience of the withess
and that certain things will not be tolerated
such asraising avoice, confusing or making
achildfeel inappropriately ‘guilty’. Also:

B use appropriate language based on the
child’spoint of view —i.e. what did the child
experience?

B should not uselegal terms

B should be one question at atime —e.g.
‘were you in Smith Street? Not ‘were you
in Smith Street or wasyour Mummy home?
which will get the answer it deserves

B shouldbesimple

B should usethechild’'swords

B must not belinked or multi-layered
B must not interrupt achild’s answer
B must bein the active voice

B should not include negatives.

A judge should note signs that a child is
getting confused (looks, silence, ‘1 forget’ or
‘I don’t remember”) and should not allow it
to go on too long — about 20 minutes is
enough. If achild says‘l don’'t know’ more
than a couple of times, break.

8.3 After thetrial

It is an important part of a judge’s duty to
ensurethat achild witnessisinformed by an
appropriate person —if necessary, the Judge
her/himself - of the outcome of the hearing
and how their evidence influenced the
decision, especialy if it isnot what the child
wanted or expected.

Footnotes

1. Korczak quotes from Joseph, S. (Ed.) A Voice for the Child: the
inspirational words of Janusz Korczak. Thorsons (Harper Collins)
London. 1999

2. Interim Report on Sexual Offences put out by the Victorian Law Reform
Commission; Our Best Interests — a State Plan to protect and advance the
interests of children, produced for the South Australian government by
Robyn Layton QC; the NSW Legislative Council’s Standing Committee
report on Child Sexual Assault Prosecutions, and the Materials Relating
to Child Sexual Assault produced by the NSW Judicial Commission as
part of a pilot project.

3. Sereny, Gitta. Cries Unheard — the story of Mary Bell. MacMillan
London 1998.

4. For asummary of that evidence see Rayner M and Montague,
Resilient Children and Young People — a review of the international
literature. Deakin University 1998/CWAV 2001.

5. Gillick v Wisbech Area Health Authority [1986] AC 112
6. Rayner, M. Taking Seriously the Child’s Right to be Heard, in Alston
P and Brennan G (ed.s) The UN Children’s Convention and Austraia.

Human Rights and Equal Opportunity Commission, Sydney, 1991.

7 Lifton BJ. TheKing of Children. The Life and Death of Janusz Korczak.
St Martin's Griffin, New York. 1988

8. Hart R.A. (1992) Children’s Participation: From Tokenism to
Citizenship, Innocenti Essays No.4 Florence. UNICEF
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Ignorance is no defence

Philip Adams
Patron of DCI
Audralia

The Australian
18 October 2003

Instead of another
attack onthepricks
in public life—and
on recalcitrant
colleagues in the
media—today | proposeto attack the public.
Not just for thesakeof argument, but because
thepublichasacaseto answer.

I’ ve been belting out columnsfor The Australian
for decades. Givenmy ideological proclivities, my
tenuremay seemmysterious. | putitdowntopity at
theloftiest heightsof NewsLimited. Yet therewasa
timewhen Rupert Murdoch—hehimsdf —persondly
sacked me. Thisled to me spending afew yearsat
The Age, then known by itsconservativecriticsas
“the Spencer Street Soviet”. Themanaging director
was the young Ranald McDonald, with Graham
Perkin hislegendary editor. Under their protection,
Ben Hillsran the Insight investigative team, and
managed to reveal all sorts of mendacity in
Melbourne, both mercantile and municipal.
Publishing this stuff was seen assubversive by the
powerbrokers who dwelt in Toorak and dined at
the Melbourne Club. McDonald, inspired by the
example of Katharine Graham at The Washington
Post, was despised asaclasstraitor.

One Insight investigation revealed that a highly
significant Melburnian, aknight of therealm, had
done sometrading that was more down-under than
ingder. Itinvolved theproposed underground railway
andthebuying up of red estatethat, eerily, coincided
with the undisclosed locations for the subway
stations. As you can imagine, the profits were
enormous. And what happened when The Age
brokethe story?Next to nothing. Therewasmuch

tut-tutting and tsk-tsking, but no-onewent to jail.
When similar storiesby theteam failed to dislodge
other prominent miscreants, | realised that it wasthe
public’sfault. The mediahad doneitsjob, and they
weren't doing theirs.

Melbourneregarded itsalf asmorally and culturaly
superior tosinful, sensua Sydney —thecity seenas
thestandard-bearer inall formsof criminality, from
bent copsto corporate crooks. Why, then, did so
many of Melbourne' sbetter known citizenssurvive
scandals—even get away with murder?

Therewasevenacaseinvolvingawel-known public
figurewhosewifediedin mysterious circumstances
closely resembling homicide. Though he had both
motive and opportunity, the case, despite broad
hintinginthemedia, wasnever investigated.

Thesedays, of course, peopleareinuredto political
outrages. They expect them, takethem for granted,
evenenjoy them. Thepublicwill getitsknickersina
twist over adlly matter such asPeter Reith’smobile
phone, whileignoring hisinvolvement inhavingtroops
secretly trained in Dubai to be strike-breakers —
something that could have, should have, brought the
government down. When the samegentleman played
aleadingroleinthe*” children overboard” con, once
againweallowed himto get away withit. And only
grumbled mildly when he was rewarded with an
important overseas posting.

Recently, Helen Trincawrote aforensi c account of
thewatersidewars, focusing onthe Dubai story and
the government’ sdeniasof involvement. Onceagain,
the revelations were of an order that would have
toppled any respectable government, if that’snot an
oxymoron. Yet her book failed to raise an eyebrow.
Nor did Dark Mictory, written by David Marr and
Marian Wilkinson. It turned the searchlight and the
blowtorch on the behaviour of our leadersduring
and after Tampa, but provoked neither public nor
fellow journalistsinto appropriate apoplexy.
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The recent controversies swirling around the ex-
minister for immigration, involving international
criminality, generousdonationsto party sush funds
and the provision of visasfailed to dislodge Philip
Ruddock. Indeed, the PM gave the minister an
astonishing promotion. A blokewhose compliance
with thelaw may at some stage be questioned has
been appointed Attorney General! Torunthelaws
of theland! And the public copsit.

Asrecently asthe Hawkeyears, ministeria heads
rolled onafairly regular basis. But, despiteHoward's
promiseto enforce ministerial rectitude, naughty
ministersare defended. Theworst aWilson Tuckey
need fear isareshuffle. When the PM takesusto
war via a series of shonky manoeuvres and
misrepresentations, you' d expect community outrage.
Blairiscoppingitin Britainand BushintheUS. But
here? TheAustralian public doesn’t seemtogivea
stuff. Newspoll announcesthat 71 per cent of the
public feel they’ve been misled, but the PM’s
popularity rises. Just like John Laws andAlan Jones
ratingsrose after areluctant Australian Broadcasting
Authority wasforced to investigate the “cash for
comment” affair.

Themediamight not cover itself inglory ona
raft of issues, but the public is complicit in
letting the system down. You don’'t need to
watch The X-Filesto know thetruthisout there.
It'sfreely availableto anyonewho caresto read
widely, either by selective scrutiny of the
mainstream media or via the Web. We're
dealingwith apublic that doesn’t want to know.
A publicthat choosestoignorethetruth about
Tampa, the refugees, SIEV-X, the detention
centres, thewar inlrag.

A public that proffers the blind eye and deaf
ear, preferring to live in the amoral world of
blissful, wilful ignorance. Instead of being
enraged by the lies of our leaders and the
gutlessness of the Opposition, we excuse our
failure as citizens by saying, “We're not to
blame; they’ vemade uscynical.” Sorry, that’s
not good enough.

Thepublic hastoliftitsgame.

It's time - release all children and
families from immigration
detention

The Human Rights Commissioner Dr Sev
Ozdowski welcomed thegover nment’sdecision
to release Iranian asylum seeker Ibrahim
Sammaki from immigr ation detention and grant
him permanent residency in Australia.

Dr Ozdowski hascaledfor asmilar compassionate
responseto be shown by releasing al childrenand
their families in detention into the Australian
community.

“The government’s decision to permit
Sammaki to bring his two Indonesian
children (Sarah, aged 4 and Safdar aged 8)
toAustraliademonstratesthat compassion
isanindispensablecomponent when dedling
withmigration and refugeeissues,” said Dr
OzdowsKi.

“Itisclear itistimefor thegovernment to
extend thiscompassionto theremaining 96
childreninAugtrdianimmigration detention
(excluding Nauru) by releasing them and
their familiesintothecommunity.”

The Commissioner said that many Australians
including himself believessuchastepwould:

1. be beneficial to the children and their
families

2. dlow therehabilitation processto begin
sooner rather than | ater, asultimately more
than 90 per cent are found to be refugees
and arereleasedintothecommunity (Iranian
children - 97 per cent and Afghan children
95 per cent)

3. enablethisdecision to be madewithout
contradicting Australia sborder protection
policiesand principlesof sovereignty.

“The UN Convention on the Rightsof the
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Child states that detention should be a
measure of last resort and for the shortest
appropriate period of time, but how canthis
be the case when 50 children have beenin
Australian immigration detention for more
thantwoyears,’ the Commissioner said.

The Human Rights and Equal Opportunity
Commissonisinthefina sagesof completingareport
onitsNationa Inquiry into Childreninmmigration
Detention which conducted interviews with 112
children and their familiesin detention and 27 focus
groupswith children, parentsand ex-detaineeson
temporary protection visas.

Itisanticipated thefinal report will befinalised and
transmitted to the Attorney-General early next year
and onceit istabled in Parliament, thereport will be
madepublic.

Child neglect and abuse
database

Following the inquiry into the death of Victoria
Climbié, the UK government has proposed
setting up databases on every child in England
to help prevent neglect and abuse. The British
Medical Association has warned that sharing
information in thisway would bein breach on the
Data Protection Act.

Source: The Guardian Wednesday October 29,
2003, David Batty

The government’s plan to keep afile on every child in
England, so that those at risk of abuse, neglect or
deprivation can be hel ped before they reach crisis point,
has swiftly becomemiredinlegal confusion and technical
difficulties.

In abid to avoid the appalling communication failures
that contributed to the murder of Victoria Climbié,
ministers plan to establish a sophisticated tracking
system to keep tabs on the country’s 11 million children.

The children’s green paper, Every Child Matters,
published last month, proposes creating an “information
hub” in 150 local authorities to record details of all the
children in the area. Each child will have an electronic

file- including their name, address, date of birth, school
and GP - that states whether they are known to social
services, education welfare, police, or youth offending
teams.

But a survey of 80 councils earlier this month found
that 85% lack a computer database capable of
monitoring children’s contact with welfare and law
enforcement agencies. The report, Electronic Safety
Nets: Technology Systems to Safeguard Children, by
electronic data provider Headstart, warns that many
local authorities are unlikely to meet the two-year
deadlineissued by the Climbiéinquiry in January to set
up such an IT system. Nearly 8% of those surveyed
admitted the task will take more than five years.
Resistance by the NHS to handing over data because
this could breach patient confidentiality was identified
as the main reason for the delay.

And a £10m pilot scheme intended to improve
information sharing has failed to allay fears. The
information, referral and tracking (IRT) project, set
up by the government’s Children and Young Peopl€e's
Unit, has been restricted by a QC’s advice that it could
beillegal for the NHS to pass on details about children
to other agencies.

As aresult of this warning, given to Bolton primary
care trust in August, the local metropolitan borough
council is unable to build a database on the 60-70,000
children in the area. Some of the other nine IRT pilots
have also decided to suspend this work.

Andrew Dearden, chairman of the British Medical
Association’scommunity care committee, says. “Having
ashared children’sdatabaseinvolvestaking information
given to the NHS for one purpose and passing it to
another agency to use for another, which is in breach
of the Data Protection Act.”

Ministerswant the new electronicfilesto note“warning
signs” within the family, such as imprisonment,
domestic violence, or mental health problems, giving
staff afull picture of achild’s needs. Under the current
Children Act, aparent’s right to confidentiality can be
overriddenonly if risk of harmtoachildis“significant”.
The government proposes to change this and override
the parents’ right when there are simply “concerns’
about a child, so action can be taken much earlier. It
believesthiswill allow staff to prevent awide range of
problems, such as poor school performance, not just
abuse and neglect.

Lawyers warn, however, that this amounts to a gross
invasion of privacy. Solicitor Stephen Grosz, of Bindman
& Partners, says the government must specify what it
meanshy “concerns’ if the schemeisto comply with article
8 of the Human RightsAct - theright to respect for private
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and family life. He says: “ Something as vague as concern
might be tittle-tattle or trivial. That's textured language
and open to abuse.”

Eileen Munro, reader in social policy at the London School
of Economics, agreesthe plan is “bedevilled by alack of
clarity”. She says: “If everyone working with children
records the slightest worry, because they’re afraid of
getting into trouble if anything happens to the child, then
fileswill quickly get clogged up with minor concernsthat,
on investigation, are discounted.”

Sadig Khan, of Christian Khan solicitors, callsfor proper
safeguards about who can access the data, how long it
can be stored and how its accuracy can be challenged. He
says. “There must be a watchdog to monitor children’s
records. The police national computer should only be
accessed when officers have good reason, but some have
been disciplined for selling theinformation to newspapers.”
Andrew Christie, director of the Hammersmith and Fulham
children’s trust in west London, plays down these fears.
Thecreation of children’strusts, which amalgamate social
services, education and healthcare, should resolve data
protection problems about the transfer of information
between different agencies, he claims. “ Responsibility for
child health - and children’s medical records - will be
formally delegated to the trust.”

Histrust, however, does not intend to set up a database as
comprehensive as those proposed by ministers. “The
government might want to keep atrack on every child but
that’snot our priority,” he says. “We're setting up awebsite
that will store basic biographical details on children we
know to be at risk of social exclusion. It won’t exchange
confidential data.”

Christieacceptsit will bechallenging to verify the accuracy
of the information stored. Last year, Hammersmith and
Fulham council found that 48% of itssocial servicesfiles,
covering 55,000 peopl e, did not match up with local NHS
records. Nearly 1,450 records disagreed on whether a
person was alive or dead.

Thedisparity arose from flawsin the NHS patient tracing
service, which only matched records by surname. In
response, the council set up a computer system that
checked the full name, age and address of patients at one
GP surgery, which achieved a 100% match with social
services filesin amonth. But Christie admits a complete
match of all local recordswill takefar longer.

The education secretary, Charles Clarke, isfighting for a
bill inthe Queen’s speech next month that will addressthe
legal and technical problemshindering information sharing.
Phil Cain, co-author of the safety netsreport, warnsthat if
thelegidation failsto removethesebarriers IRT will prove
a “white elephant”. He says: “IRT is the last roll of the
dice. It may be a pilot scheme but the government has no
alternative plan. So we're stuffed if it doesn’t work.”

Woomera

Max Liddell
Monash Univer sity

Many of us, as we grew up, read Alice's
Adventuresin Wonderland and Through the
Looking Glass. We probably regarded
Alice’'sstory asa ‘fairy story’ and did not
see any other implications. Alice’s
adventures were further sanitised and
minimised by theWalt Disney film version
of them. Yet Lewis Carroll’s recorded
treatment of Alice, viewed through a
different lens, can be seen asa manual on
the brainwashing and emotional abuse of
children.

Onewonderswhether John Howard hasinstructed
Federal Ministerstoread Alice' sadventures, just as
Ministers in the Victorian Government were
instructed to read the‘ Yes, Minister’ scriptssome
two decadesago. Federa Ministershave subjected
childrenandfamiliesinimmigration detention, child
protectionworkers, state governmentsand externa
criticstothesamekind of paradoxica communication
and entrapment that Lewis Carroll’s characters
practiced on poor Alice.

‘Double-bindtheory’ helpsexplaintheimpact of such
communication. Inbrief, thistheory suggeststhat,
inarelationshipthat hassurvival vauefor theweak,
thestrong will issue ordersor make statementswhich
they requireto beobeyed or agreed with. Inpractice
it isimpossible for the weaker party to do this.
Children repeatedly subjected to such
communication frequently devel op schizophrenia.

AmericansPaul Watzlavick, Janet Beavinand Don
Jackson, in their book ‘Pragmatics of Human
Communication’, provideasimpleexampleof the
double-bind by drawing attention to asign placed
on abridge which spanned an American freeway.
Thesignsaid‘IgnoreThisSign’. Inorder to obey,
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youmust first noticethesign. But noticingthesign
violatestheingructiontoignoreit. Youaretrapped;
no matter what you do you will bewrong.

Lewis Carroll was the master of this kind of
communication. Remember hisdia ogue between
Alice and the Red and White Queens? Aliceis
asked how to make bread. Sherepliesthat you
get some flour, and is asked where you pick the
flower? When sherepliesthat you don’t pick it
becauseit’sground, sheisasked how many acres
of ground she means, and told to stop leaving so
many thingsout. Onit goes; no matter what Alice
says, sheiswrong. Humpty Dumpty in hisfamous
‘when | useaword it meanswhat | say it means
speech spelled out the purpose. It was not about
the meaning of words, but about whowasin control.

The Federal Government’s communication over
childrenindetention mirrorssuch exercisesin control
and entrapment. Everyone el se hasbeen blamed.
Thechild protectionworkerswhoinvestigated abuse
of children at Woomera and seem to have
ubgtantiated the exi stence of abuse (admittedly such
wordswere not used publicly) werewrong, aswas
the SouthAudraian Government. Thetrgpissprung
tight by the existence of a Memorandum of
Understanding which in essence retained the
respongibility for protecting childrenin detentionin
Woomera(and subsequently in Baxter) inthehands
of the Federal Government. Confidentiality
provisonsprevent the South Australian Government
from commenting without Federal permission. So
the Federd Government cansafdly criticiseeveryone,
knowing that theevidence of what abuseshave been
officidly subgtantiated can never seethelight of day.

The Federal Government’s paradoxical
communication hasa so been aimed at childrenand
their parents. Fifteen-year-old Alamdar Bakhtiari
was interviewed by a Melbourne Age reporter
Russdll Skeltonearlier thisyear!. Skelton described
him asshowing all thesignsof institutionalisation
(having been in detention for nearly threeyears).
Alamdar said he hated Australia, hated Baxter, but
wasafraidtoleave; fearing the outsideworld more
than hisdetention. Inacurioustwist, one of the
factorsholding up the Bakhtiari family’sreturnto
Pakigtan (Mr. Baktiari had had hisdlamtobeAfghan
rejected) wasthat it wastoo dangerousfor officids

totravel to Pakistanto get travel documents.

Anlragi family who had been in detention for four
yearswasdeported. They weregivenaone-month
tourist visafor Vietnam, and openticketstofly from
thereto Syriaand Iran, though they had no visasfor
those countries. They hoped to obtain these in
Vietnam. However Australian authoritiesfaxed
authoritiesin Vietnam before the family arrived,
warning that they were deporteesand to use caution
indealingwiththem. Not surprisingly they were
forced to returnto Perth, and detention, after only
two days. One of the children was said to have
early psychosis. A spokesman for the Minister
blamed thefamily for contacting the media, saying
they had been repestedly cautioned that ahigh profile
would not helpthem. Soweforcedthemtoleave,
madethisimpossible, then blamed them. Thetrap
par excellence.

Earlier the link was drawn between such
communication patternsand schizophrenia. One
would never suggest that the government intendsthis
with regard to children in detention, but it is
reasonableto say that they havetaken mind games
far beyondwhatismord or defensble. Thedistress
and damage caused to children and families in
detention show thisclearly.

In somerespectsAlicewaslucky; shewoke up, and
her nightmaresfaded. For childrenindetention, the
nightmares continue, bothinthe abusesinherentin
detention itself and in the double-bind in which the
Federal Government hastrapped them.

Thisisashort version of the paper presented
by Max Liddell at the 9" Australasian
Conference on Child Abuse and Neglect in
Sydney in November 2003.

Footnotes

1. Skelton, R. (2003) ‘I hate Austradia. | am not acriminal, | have done
nothing wrong’, The Age, 28 July: 1.

Editorial Note: Some features of the protocol are reproduced in the
Full Court of the Family Court’s Judgment in B (Infants) and B
(Intervener) and the Minister for Immigration & Multicultural &
Indigenous Affairs (2003) FLC 93-141 available at
www.familycourt.gov.au. Findings as to harm are found in the
subsequent decision of (B and B) and the Minister for Immigration &
Multicultural & Indigenous Affairs [2003] FamCA 62, not yet
reported, at the same site.
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Possibly dying to seek asylum in
Australia, the Land of the ‘fair go’

Thisarticleisreprinted with permission of the
editor of OnlineOpinionandisavailableat:
http://Amwww.onlineopinion.com.au/
view.asp?article=875

By Scott Phillips

Posted Friday, November 21, 2003

It iswith great sadnessthat | read in the
press the informed legal view of none less
than this country’s Solicitor General that
theAustralian Government effectively has
the power to keep asylum seekers in
administrative detention until they (the
asylum seekers, not the government) die.
The Solicitor General was speaking during
ahearing beforetheHigh Court of the cases
put by asylum seekers to have their
detention ruled invalid.

Asacitizen of thiscountry who deeply valuesits
traditionsof politica liberty, | am utterly dismayedto
learn that our governmental structuresare now so
configured that acategory of personscan bedenied
their liberty indefinitely, to the point that they might
dieinwhat amountsto political detention.

| could pictureadictatoria government taking such
apostion, andif | livedinsuchacountry | imaginel
would resist and protest against such amanifestly
undemocratic and anti-humanitarianregime. Indoing
30, | would make astand based on principle—namely,
my commitment to ideal ssuch asthoseenshrinedin
theinstitutionsof “theruleof law” and, withinthat,
habeas corpus (theideathat | cannot be detained
unlessajudgeor court has made adetermination of
thelegdity of such detention). Of course, by engaging
inany form of resi stance and oppositioninacontext
of ruleby dictatorship | would most likely put myself
at risk of being persecuted or otherwise harassed by
the state authorities. Werethisto eventuateand | held
fearsfor my safety, and that of my relatives, | would

probably seek asylum in some other country,
preferably ademocratic country where people’s
political and civil freedomswereuphddandtherule
of law applied.

Such acountry would, in peopl€ simaginations, be
onelikeAudtralia Thisisacountry which, after al,
has projected theimage of the society of “afair go
forall”. The“fair go” ideaispart of our common
parlance as well as our industrial and historical
folklore. People (including politicians) have been
happy torunwiththeideaof “afair go” assomething
that iscentra to our policiesof socia welfareand
multiculturalism. And it was also appropriated in
earlier iterations of this country’s immigration
program (for instance, the “Good Neighbour”
scheme, whereby Australian citizens welcomed
newly arrived migrantsand helped them settleinto
their new livesinanew land). The“fair go” ided
also underscored our Humanitarian Refugee
Assistance program.

But if the folklore of this country isbuilt on the
rhetoric of “afair go”, itisimportant to remember
that thereality hasoften beenvery different. There
hasbeenamuch lessgenerous, overtly (and covertly)
racist and xenophobic dimension to the story of
Australia—for toolong and too often brushed under
the carpet. But the history of Australia ssettlement
and the associ ated mistreatment of the Indigenous
peoples is part of the unfinished business of
Reconciliaionwithwhichwesdtill wrestletothisday.
Andif | hear another commentator or politician—
the good Prime Minister included —write off this
concern as“the black armband view of history” |
think I will surely weep.

Indigenous Australians' very real and tragic
experiences of injustice, institutional racism,
margindisationfrom employment, housing, and other
structures of opportunity are pal pablefor anyone
who has traveled into the urban and regional
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communitieswhere our Indigenous brothersand
sderslive Thereislittleof the“fair go” inNamatjira
Laneonthefringesof Dareton or on PamIdand or
inLogan or in Redfern. What you find inthose parts
of Australiaare conditionswhich could hardly be
described asfair.

Thesamemust besaidfor our history of immigration
policy. Thiscountry’s“WhiteAusiraia’ policy ispart
of ahistory of xenophobia—and it wasafear not
just of foreigners, but of non-White foreigners,

anyonewho (to usethetermsof earlier times) was
not “fair skinned”. Thiswasthe meaning of “fair”

that wasinscribed intothesong “ AdvanceAustrdia
Fair” and not the sense of “fair” asinsocialy just
and equal treatment. So, the history of our national

anthemisonewherewe have adopted asongwhich
waswritten origindly asan anthemto acountry built
ontheided of racia purity rather than onefounded
on principlesof social and politica equality.

But the story is not all bad by any stretch of the
imagination. Aswe know, many of the everyday
peoplewho have hel ped to shapethis country have
done so by seeking to put into place policies, lavs
and institutionsthat promote and protect political
freedomsand socid equaity. Weshould never forget
this: that iswhy we study our history —not only to
learn about thoseareaswhere our vauesand actions
werefound wanting but dsoto seethewaysinwhich
we sought to create, as Eva Cox would haveit, a
truly civil society.

[tisinthiscontext —of our modern commitment to
principlesof fair treatment of everybody, and our
support for universal human rights—that we should
be deeply alarmed by the current government’s
continuing “ hard ling” position on thetreatment of
asylum seekers. To effectively lock people up and
throw away thekey, when their only “crime’ isto
have sought our help in the face of political
oppression, is the most enormous contradiction
imaginablefor acountry alegedly committedto“a
fargoforal”.

We must, as the citizenry, demand that our
government desist at once from its policy of
mandatory detention of asylum seekers. If weare
to betrueto our community standards, itistimefor
thecommunity to show leedershiptothegovernment,
sothat itisfinally brought kicking and screaming

aongwiththecommunity. A good governmentisone
that shows moral |eadership to its community of
electors, and can bring the community along with
principlesof justiceand fairness. At present we seem
not to have such agovernment.

So the community must exercise this moral
leadership. Wemust do so by meansthat arewholly
reasonable and peaceful. But we must speak out
moredefinitely and decisively in support of afair go
for people—especially thosewho are seeking safe
haven from palitical imprisonment andinjustice. To
smply throw themintojail here(or to tow them back
out to seaand cast them adrift tothewindsof fortune)
ismorally unacceptable. We should at thevery least
bring such asylum seekers ashore, feed them and
shelter them whilewemakeadetermination ontheir
clamsto belegitimaterefugees. Anythinglesssurdy
must fall below our community standardsof “afair

go'.

It is time for the community to make a stand.
Otherwisethese people—men, women and children
—who aredying to seek asylummay end updyingin
detentionintheland of thefair go. Could thereever
beagresater or crueler irony?Beforeyou attempt to
answer thisquestion, | would encourage you to see
the newly-released film In This\World which depicts
al too graphicaly thetraumawhich asylum seekers
experienceintheir quest for abetter life. If wearea
humanitarian nation (asour new ImmigrationMinister
would haveit) then the community needsto show
the government what we mean by that. AsMahatma
Ghandi once said, wemust “ bethe changewewish
toseeintheworld’. If wevauefreedomand justice,
we must campaign — reasonably, peaceably and
determinedly —to enableasylum seekersto exercise
their human rights. Wemust | et these people befree
whilewe seehow, asanational community, wemight
help them. We must never surrender in advocating
thejustice of that moral position. Letting asylum
seekersdieinindefinite detention should not be part
of thestory of Audtralia.

Associate Professor Scott K. Phillipsis Head of
the Department of Justice and Youth Sudies at
RMIT University, and a member of the Advisory
Group to RMIT University's Refugee and Asylum
Seeker Project.
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Legal Cracks in the Immigration
Barbwire?

The plight of detained asylum seeker
children in Australia has been under the
legal spotlight recently in the
Commonwealth courts. Danny Sandor, a
former President of DCI-Australia,
summarises recent developments.

Introduction

Thefactsspesk for themsal ves on theimportance of
the subject.

Departmenta dataasat theend of October identified
that therewere 96 childreninimmigration detention
(excluding Nauru). April datafrom the same source
had found 50 childrento have been detained for over
two years. Departmental statistics again show that
90 per cent of children arefound to berefugeesand
arereleased into the community.*

On 10 December 2003, the then President of the
Law Indtitute of Victoriaestimated that 100 children
werein detention centresin mainlandAustraliaand a
further 83 were detained in Nauru.? Mr. Howard
Glenn, aspokesman for theadvocacy group“ A Just
Audrdia’ hasaconsstent view. Heismorerecently
reported to have said that “ most peopledid not know
who wasstill being held but knew therewere about
200 children|eft, including morethan 90 exposed to
thetraumaof ahunger strikeon Nauru.”®* Sowhat
do weknow?

We know that putting children in these cagesis
morally wrong. We know that it is the rule of
Commonwesalth Government policy. Andweknow
that what the Commonwesalth Government doesisa
purported reflection of our will as an Australian
community. That'stheso-called” Australian way”

they are claiming to preserve through the rule of
automeaticincarceration.

It'stherule of the majority though. After all,ina

plendid display of exercisng our humanrightsina
democracy, we—and | usetheterm|oosely —el ected
the Government.

Islocking up kidsand damaging them deeply the
ruleof law?* Fingerscrossed, maybenot. I1t'snow
upto our High Court to decidetwo different angles
tothequestion.

The Family Court’s
Welfare Jurisdiction over
Children

Thewdfarejurisdictionisancientinitsoriginsand
wideinitsambit. Traditionaly known by itslatin
label of parens patriae it derives from the
respons bility of the English Sovereignfor subjects
who required protection, such aschildren and the
poor. Itisnot limited to “citizens” and became
vested in Australian courts by various historical
developments. For the Family Court of Australia,
the protection wasemphatically expressed by the
Commonwealth Parliament through the enactment
of section 67zc of the Family Law Reform Act
1995 (Cth) (*the Reform Act™) which amended the
Family Law Act 1975 (Cth) (“the FLA”).

Around the time of the Reform Act, a speech by
Chief JusticeAlastair Nicholson characterised the
immigration detention of childrenas” antithetica to
thewelfareof achild” and he queried whether the
welfarejurisdiction of the Court may have some
application in respect of such children.® That
guestion was squarely raised and answered by the
Full Court of the Family Court in the 2003 case of
B and B®inwhichit wascentral to the children’s
argumentsthet detentionwascausng sgnificant harm
totheir welfare.

Thejurisdiction wasinvoked for two alternative
purposes. The children asked the Court to order
their rleasefrom detention or, if that wasnot found
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to belegaly possible, they asked for ordersagainst
the Minister for Immigration & Multicultural &
IndigenousAffairs concerning their welfare and
protection whiledetained.

All three Judges of the Full Court decided that the
welfarejurisdiction enables ordersdirected to the
Minister to protect the children from prospective as
well aspresent harm and to safeguard their welfare.
The Court wasdivided on the question of rel ease.
TheChief Justiceand Justice Stephen O’ Ryanfound
the Migration Act 1958 (Cth) did not operate to
oust the Court’ swelfarejurisdiction and that acourt
would have power under that jurisdiction to make
ordersreleasing the children from detentionif, on
thefound facts, detentionwasharming their welfare
and, within thereasoning of recent Federa Court of
Australia decisions, if such detention could be
characterised as” indefinite”. Thethird member of
the Full Court, Justice John Ellis considered that
congtitutional limitationswould not permit suchan
order

TheFull Court remitted the casefor trial so that the
facts could be ascertained and then the law as
decided then appliedtothecase.” Intheendresult,
and after afurther appedl to adifferently constituted
Full Court,? therel ease of the children wasordered
onaninterim basisand they arenow living outside
of the detention centre environment.

TheMinigter successfully sought to havethedecison
takento the High Court which hasheard argument
andreserved itsdecisionuntil it hasaso considered
the Minister’s appeal s against the Federal Court
decisonsonwhichthe Family Court relied.

Evenif the Full Court’sreasoning isupheld by the
High Court, and evenif itisfound that theimmigration
detention of children by Executiveor Parliamentary
Actisunconstitutional, it should not be expected
that the High Court’s deliberations will alter the
position of detained adultswith children sofar as
release in concerned. A case known as KN v SD
and Secretary, Department of Immigration &
Indigenous & Multicultural Affairs® decided by
the same Full Court as B and B highlights the
digtinction.

The Detained Parent

KN is acitizen of the Russian Federation who
arivedinAugradiausingafdsepassport. Shestated
that she had fled Vladivostok, fearing for her life
and described eventsthat thetrial Judge said were
“frightening and terrible’. These included her
witnessing amurder inanightclub and enduring rape
onanumber of occasionsby casino security guards
and local police. After giving birth to ason, she
was placed inimmigration detention asan unlawful
non-citizenand thechildlivedinthecommunity with
his father. Pursuant to section 198(6) of the
Migration Act 1958 (Cth), she was liable to be
removed from Australia“ as soon as reasonably
practicable’, broadly speaking, when her review and
appeal rights under the scheme of that act are
exhausted.

Oneof the principa argumentsrejected at trial and
renewed on appeal, was that the meaning of
“reasonably practicable” isto be construed with
regard to the objects provision of Part V11 of the
FLAsuchthat it createsan ambiguity that enablesa
Court to find that the statutory duty to remove a
parent fromAustraliapursuant tothe Migration Act
doesnot apply.

Section 60B of the FLA speaksof the“right” of the
child to know, have contact and be cared for by
both of his or her parents. The essence of the
mother’s argument was that her removal is not
“reasonably practicable’ if it interfereswith the
child’s section 60B rights and his best interests,
which shecontended it would.

All three members of the Full Court found it
necessary to cons der whether that section confers
upon children a fundamental right, freedom or
immunity whichmay only beoverridden by express
and unambiguous legidative provisions to the
contrary. No other exception to the mandatory
language of section 198(6) was submitted to apply.

A magjority of the Court® proceeded on the basis
that B and B had decided that the United Nations
Convention on the Rights of the Child
(“UNCROC”) had beenincorporated into domestic
law by provisions such as section 60B of the FLA
which wasintroduced by the ReformAct, and that
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the Convention providesasource of congtitutional
power to make ordersin thewelfarejurisdiction
conferred by section67zc FLA. Themgjority held,
however, that the rights set out in section 60B are
subject tothe best intereststest and thusnot absol ute
rights even though they may be characterised as
fundamenta rights.** 1t wasfurther explained:

“73. Therightscontainedin s.60B concernthose
of the children, not parents. We therefore see
difficulty inaparent seeking to rely uponthemin
proceedingsre ating to themsel vesand not the child.

75. Theredlity isthat theMigration Act operates
in such a way as to negate fundamental rights
conferred by Actssuch asthe Family Law Act and
international instruments such as UNCROC.
However, itistheroleof the Parliament and not the
Courtsto determinetheseissuesin circumstances
wheretheintention of Parliament isclear, aswethink
thatitisinthiscase.

76.  Wethink it clear that thispart of theMigration
Actisexpressedintermsthat overrideAustraia's
international obligations (UNCROC) as
incorporated inAustralian municipal law and also
theAct. If thisissothenitisapparent that the effect
istooverridetherightsof anAudtrdian childtoknow
and have contact with oneof hisparentswho entered
Audtraliaon afal se passport.

77. ...inourview, rightsconferred by s.60B and
UNCROC cannot beinterpreted asinterfering with
the reasonabl e practicability of removing themother
pursuant to s.198(6) of the Migration Act.

79. Of course, in some cases, there may bereal
impedimentsto theremoval of the person concerned
asconsidered by the Federal Court in Minister for
Immigration& Multiculturd & IndigenousAffarsv
Al Masri (2003) 197 ALR 241 and by thisCourtin
B and B and Minigter for Immigration& Multiculturd
& IndigenousAffars(supra).”

Themgority concluded their reasoning saying:

“80. ...thiscasefdlsintoadifferent category to

B and B and Minigter for Immigration & Multicultura
& IndigenousAffairs(supra). That caseinvolved an
application under s.67ZC of theAct seeking that the
Court exercise itswelfare jurisdiction. No such
application was made here. Secondly, that wasa
caseinvolving thedetention of child asylum seekers
which clearly distinguishesit from theinstant case.”

A Direct High Court Challenge

In the course of the High Court hearing argument
concerning the Minister’ sappeal against Band B,
Justice Michael McHugh questioned the
constitutionality of the laws empowering the
immigration detention of children. Following that
lead, on 31 October 2003, in a case distinct from
family law, an application was made for writs of
Habeas Corpus and Prohibition concerning four
Afghan children who had been detained for 33
months, most recently at the Baxter detention
centre.’?

Theessenceof thosewritsisaclaimthat thechildren
are unlawfully detained and have a right to be
released. Thisclamisdifferent tothe proceedings
inthe Family Court wherethechildrenweredaming
itisnotintheir best intereststo be detained and the
court should makeadiscretionary decisontorelease
them.

Justice Kenneth Hayne of the High Court agreed that
the application should be heard by the Full Bench of
theHigh Court and thisisduetotakeplacein February
2004. Former Solicitor-General for the
Commonwedth, Dr Gavan Griffith QC representing
the children, told Justice Haynethat it will beargued
thet:

“... the power to make laws authorising
immigration detention extendsonly sofar as
is reasonably capable of being seen as
necessary for immigration purposes, that is,
to admit or exclude aliens. Secondly, laws
authorising administrative detention which
exceed thoselimitsareincons stent with the
separation of judicial power derived from
Chapter 111 of the Constitution, and are
conditutiondly invadid. Thirdly, childrenhave
aspecia status and vulnerability, aslong
recognised at common law, and are owed
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special dutiesof protection by the Crown.
Fourthly, section 196 authorisesprolonged
and indefinite detention until removal,
deportation or grant of avisa. Fifthly, the
prolonged detention of children, insofar as
itispurportedly authorised by section 196,
isnot reasonably capabl e of being seen as
necessary for immigration purposes and
exceedsthelimitslaid downin[the case of
Lim]. Lastly, section 196 by way of
conclusionisinvalidinitsapplication to
children, and must be read down so asnot
to apply to children ...[seg] section 15A of
the Acts|nterpretation Act and section 3A
of theMigration Act.”

Conclusion

If the High Court were to accept Dr Griffith’'s
argument and a sothereasoning of Band B, itwould
represent radica devel opmentsfor the human rights
of detained children. Thereleaseof their parent(s)
would gtill, however, remainrdiant onthediscretion
of the Minister. But B and B hasmuch morefar-
reaching potentid. Itisthefirst caseto decidethat
UNCROC hasbeenincorporatedinto domesticlaw,
inthat case by the Reform Act’samendment of the
FLA. Should the High Court agree, this would
represent aquantum leapinthelaw for therightsof
childreninAugtralia—and not only thosebehind the
barbwire.

Hand-wringing and doom-saying might goonin
Canberraor in Stateand Territory parliamentsover
such afinding. But expect ayawn from the many
more countriesinwhich ratifying aconventionlike
UNCROC automatically givesitlocd effect, unlike
Audtraliawhereit doesn't. Inthepast, Australia's
dismissive stance in respect to compliance with
UNCROC and other human rightstrestieshasbeen
illegitimately justified by the Commonwealth
Government inthenameof “ sovereignty” .3

Itwould beaniceturnupif theancient respongibilities
of the Sovereignto children now vestedin our courts
perforated that smug excuse. A most traditional
paternalistic answer to apresent and dire human
rights disgrace. It aimost sounds like a Howard
Government solutiontoa“ social issue’.
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Inquiry into “joint custody” report released :
what does it mean for children?

The House of Representatives Family and
Community Affairs Committee into child
custody arrangements has released itsreport
“Every picturetellsa story” after a hectic 6-
month inquiry that received more than 1700
submissions.

The 50:50 proposition

The Committee supported the value of “shared
responsibility” indecisionsabout their children’s schooling,
religion, health and place of residence but did not
recommend a starting-point presumption that children
should spend equal time with both parents, as flagged by
the Prime Minister, John Howard before theinquiry began.
Although 50:50 shared residence for children in separated
families was supported by some groups, and especially the
father’s support groups, the Committee accepted the
dangers of “aone-size-fits-all” legal approach to families
and recognized that practical problemsincluding distance,
second families, and thelack of family-friendly workplaces.

The Chief Justice of the Family Court, Alastair Nicholson
welcomed many of the recommendations and said in an
opinion piecein The Australian on 30 December 2003 that:

“A presumption in favour of shared parental
responsibility - not equal time - asthefirst tier in
post separation decision-making isasensible one.
It is one that has always been encouraged by the
court in those instances in which the child’s best
interests would benefit from it. An appropriate
public education project as suggested by the
committeewould be helpful inthisregard. ... Itis
equally as important, as the committee has
recognised, that such responsibility not be shared
in cases where there is an entrenched conflict,
family violence, substance abuse and seriouschild
abuse, including sexual abuse. Itisimpossiblefor
parents to share responsibility in these
circumstances and the committee’s
recommendation is awelcome recognition of this
fact.

| have some concerns that the committee has
underestimated the number of these casesand how
and by whom they might be identified. It is not
always easy to do this in the early stages of a
family dispute and such cases form the bulk of

children’s matters heard in the court and will
continue to do so under the committee’s
proposals.”

The positive aspect of the discussion generated by the
inquiry is the potential to increase awareness of the
importance of children being able to maintain real
relationships with both their parents and parents being
ableto continueto beinvolved intheir children’slivesin
a meaningful way, not just as regular or not-so-regular
visitors.

Theinquiry recommendation isalso an acknowledgement
that there are real concerns for the safety of children in
somefamilies. As Chief Justice Nicholson has said:

“The committee has pointed out, there are too
many cases where the gap between the family
law and child protection systemsleadsto children
falling through the cracks. Significant expansion
of the contact orders program and the children’s
contact services are also highly desirable. Some
great work has been done in both areas but their
utility has been very much restricted by a
shortage of funds.”

The recommendation for an “investigative arm” of the
tribunal picks up on the Family Law Council
recommendations which have not as yet been addressed
or even responded to by the government. “ Significantly
reducing” the role of the courts, and limiting it to cases
involving entrenched conflict, family violence, substance
abuse and child abuse, including sexual abuse” might
sound useful but how is this determined in advancein a
given case? By the claim of one party? Streaming cases
on this basis has the potentia for enabling one party to
divert the proceedings from the proposed tribunal to a
court.

Tribunal recommendation

The report has received less support from a number of
quartersin relation to the recommendation to “ establish a
national, statute based, Families Tribunal with power to
decidedisputes about shared parenting responsibility with
respect to future parenting arrangements that are in the
best interests of the child/ren, and property matters by
agreement of the parents.” The positive aspect is the
proposal that the Families Tribunal should be “child
inclusive, non adversarial, with simple procedures that

rﬁect the rules of natural justice”. But what this means
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in practice has not been spelled out. Certainly increasing
evidence shows that children feel that they often have no
say in the decisions that are made about them and the
inquiry has acknowledged the value of children’s voices
being heard in these processes. While children generaly
do not want to make the decision, they do want their views
to be heard and especially in relation to maintaining easy
access and contact with both parents.

The concern about the Tribunal proposal isthat it will add
another layer to the process and become “just one more
place you haveto go whilereaching the sameresult” It also
underlines how the Federal Magistrates Court has not
served the main aim of its establishment - dealing with the
“dmpler” casesina“smpler” way. Chief Justice Nicholson's
opinion piece said any additional resourceswould be better
directed to enhancing the current system than into new
tribunals of dubiouslegal validity.

“... | am not sure that it would achieve what it
seeksto do. Itseffect would beto create afirst tier
decision-maker beforethereisaccessto the Courts
with no legal representation or even aright to an
interpreter. ...

The suggested structure is that of legal chair and
professional members drawn from mediation and
child psychological sources. Experience does not
suggest that such astructure is any more efficient
than aCourt and it may well belessefficient.”

The absence of aright to interpreters at tribunal hearings
would be completely at odds with the purported claim that
thetribunal would be“child-centred” and “ respect therules
of natural justice’ when many parentsdo not havethefacility
to use English in such aforum. Itisdifficult to see how it
can adhereto “natural justice” in such circumstances.

Research recommendation

Another positive aspect of the report is the
recommendation that “a longitudinal research project on
the long term outcomes of family law judicial decisions
should be undertaken and incorporated into judicial
education programs’. For too long, important decisions
about children’slivesinfamily law andin child welfare have
been made in the absence of real information about the
long-term outcomes. This is a suggestion that would be
welcomed by DCI-Austrdia.

When asked by the Committee in the course of its hearing
‘Is there any process that exists within the court system
where ajudge can learn from their determinationsin order
to try and make better determinationsin thefuture? one of
DCI-Australia’'s Advisory Committee members, Justice
Richard Chisholm, responded:

It would bewonderful ... to beableto have access
to information about the consequences of our

decisions. It might be painful in some cases to
look at them, but as an educational thing ... it
would bevery good. (para4.29)

As Justice Chisholm pointed out, however, there are
privacy issues to be considered especially in the light of
the changes to the Commonwealth Privacy Act which
inhibit critical research in sensitive areas like this. They
risk making some research impossibly difficult and/or
expensive to the detriment of children. The Government
response to the Committee’s recommendations must not
duck thiscore obstacleif it isseriousabout evidence based
research — and the same istrue for the opposition parties.

Conclusion

Sowhereto from here? The Committee’ srecommendations
are only that -recommendations. And they will require
both legidation and funding. Eventhough the Committee
of backbencherswas bipartisan and its recommendations
were unanimous, this is no assurance that a bill giving
effect toits proposal swill be adopted asthe policy of any
of the parties or that the necessary funding is provided.
And the devil is always in the detail of not just the
legislation but of course the price tag associated with
implementation.

Before anyone gets too excited — for or against the
Committee’'s proposals — let’s wait to see the formal
Government response. |t may never happen asin the case
of the still awaited Government responseto the 1997 Seen
and Heard : Priority for Children in the Legal Process
report by the Human Rights and Equal Opportunity
Commission and the A ustralian Law Reform Commission.
A good deal of that report was devoted to children in the
family law system. If the Commonwealth Government
remains unable or unwilling to respond to the whol e of the
Seen and Heard report, the least it can do is make sure
that its announced stance concerning the recent House of
Representatives Family and Community Affairs Committee
comprehensively encompasses the directions suggested
by both Commonwealth auspiced inquiriesin the private
family law area.

Our current Prime Minister didn’t ask for the Seen and
Heard report or itsrecommendations. It wascommissioned
under the previous Keating Government. But just like
children caught upinfamily law disputes, you don’t dways
get what you want. Nor can or should Mr Howard think he
can shirk responsibility and get away with it. Seen and
Heard is not and must not be treated as the ugly step-
child. Children and their rights do not vacate their
vulnerable positions following elections.

For copies of thereport contact the Committee Secretariat
on (02) 6277 4566 or visit the inquiry website at
www.aph.gov.au/house/committee/fca We welcome your
response to the report: please email your views to me at
info@dci-au.org for inclusion as “opinion pieces’ in the
next edition of ACRN.
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Updates on the rights of ‘donor
children’ to know their parents in
NSW

Where are children’s rights in
holiday deals for sperm
donors??

Under draft legislation tabled in the NSW
Parliament, a sperm donor register will be
established in NSW and children conceived via
sperm donor programswill havetheright tofind
out theidentity of their parents.

Thehill will mark anendtotheanonymity previoudy
associated with sperm donations.

“Once they become adults, people
conceived through assisted reproductive
techniques (ART) will havetheright to
accessidentifying information about thelr
genetic heritageheld ontheregister,” said
theNSW Hedth Minister Mr lemma.

Some peopl e are disappointed, however, that the
legislation isnot retrospective and will not help
children conceivedinthisway inthepast.

Thisposition wasjustified by Mr lemmaon the
groundsthat “peoplein the past have donated on
the understanding that their identity would be kept
confidential and wewill not betray that trust.”

Twenty-fiveyearsonfromthebirth of theworld's
first test-tube baby in 1978, around two in every
100 pregnanciesinAustrdiaarenow aresult of in-
vitrofertilisation (IVF).

Other key proposdsinthelegidationto bedebated
next year include:

0 Limitingthenumber of childrenwho
can be conceived from onedonor.

0 Settingtimelimitsfor thestorageand
use of sperm and eggs.

0 BanningAmerican-stylecommercia
surrogecy.

Source: The Sun-Herald December 7, 2003

A further newsreport indicatesthat theethical
issues associated with assisted reproductive
techniques are alive and perhaps not so well.
According to arecent report on News.com.au
(Sperm exchanged for holidays), an Australian
fertility clinichasbeen inundated with inquiries
from “half the world” after advertising in
Canada for sperm donors. The Reproductive
Medicine Centrein Albury, in desperate need
of donors, hasoffered freeholidaysto Calgary
men willingtodonatesperm.

Theclinicadvertisedinthe sportssection of Alberta's
Cdgary Univergty student newspaper offering sperm
donorsa$7000 packagewhichincludesafreereturn
trip, accommodation for a fortnight and a daily
spending allowance. The clinic said that it only
advertised in Calgary because one of its
gynaecol ogistshas contactstherewho can help screen
potentia donors.

But responses have comefrom acrosstheworld as
far away asthe Ukraineand Russia

Thedinicdamedthatitispreparingtomeet legidative
change by the NSW Government to allow children
conceived by such meanstolearnwhotheir biologica
parentswere. Although thelaw isnot yet in place,
theclinic saysit needsto prepareitsaf by collecting
spermfromidentifiabledonors. Donorsmust aso be
willingtobeidentifiedin confidentia records, athough
they would have no legal responsibilitiesfor any
children.

Theclinic'sapproachishighly problematic because
itisillega inAugtrdiato pay spermdonors. Itisalso
illegal toimport frozen sperm. Thereisalimit hereof
10 familieswho can use sperm from one donor.

L eonie Hewitt from the Donor Conception Support
Group (DCSG) isvery critical of theAlbury clinic's
approach and saysthat Australiais sadly lagging
behind theworld asfar aslegidation isconcerned
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and with these sorts of attitudes. The DCSG has
aready had anumber of emailsfrom Canadian men
wanting totakeup theoffer fromthisclinic athough
it hashad noinvolvement inthisinternationd drive
for donors.

“ Itisquite unacceptabletorecruit Canadian
men and bring them over toAustraliaand
pay their air fares, accommodation and a
daily allowance. Itisasoisillegal.” Said
LeonieHewitt.

Most importantly it fliesin theface of the spirit of
thelegidationwhich amstodlow childrentoknow
whotheir biologica parentsareand doesnot comply
withthe SW Human TissueAct and theguidelines
of the National Health and Medical Research
Council and Reproductive Technol ogy Accreditation
Committee.

Source: The Sun-Herald December 7, 2003

( )

It has come to our notice
that an unauthorised service
based in the US has been
arranging subscriptions.

Any purported subscriber
who isunsure of their status
should make immediate
contact with DCI via our
website or email address.

home page:
http://www.dci-au.org
email: info@dci-au.org

Battle of the exes

The battle for residence and contact
between parents after separation and
divorceisof coursenot uniquetoAustralia.
UK fathers who have to fight for every
moment with their own children in the
aftermath of break-ups claim that family
law is becoming even harsher on men,
writeAnushkaAsthanaand JamieDoward

Sunday October 26, 2003
The Observer

Shortly before he was arrested by a group of
apol ogetic-looking policemen, Batman made
aspeech. ‘I can seemy four children. But | did
this for al the others that are going through
the hell | suffered. If your houseison fire and
al you need is a fire engine, the family court
system would come and pour napalm over it.’
For Batman, aka Edward Gorecki, spending
three days on the roof of the Royal Courts of
Justice last week dressed in the garb of
Gotham City’s most famous resident - and
armed only with a plastic sheet for protection
from the elements - was an act of desperation.

Along with his Robin - accomplice Jolly
Stanesby - Gorecki donned a skin-tight outfit
and climbed to the courts’ roof to unfurl ahuge
banner that read: * Caped Crusadersfor Justice,
Stop family law injustice today’. When they
finally climbed down to cries of ‘Weloveyou,
Batman’ from their supportersbelow, the pair’s
facesweretinged red, they were shivering and
coughing uncontrollably, but neither of them
could wipe the smiles off their faces. They
believed that they had alerted the world to
something they claim has long been
overlooked: when it comes to equality, men
are getting araw deal.
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One of the group of fathers outside the courts
offered himself asan example. He hasayoung
daughter. When she was two years old her
mother stopped all contact between them, he
claims, with no explanation. He took the issue
to court and, after a six-month wait, was told
that he could spend two hoursonceafortnight,
plus every other weekend, with his daughter.

He was forbidden contact with his daughter
on any other day, despite living only three
miles away from her mother who, he says,
works part-time and receives benefits to help
with child minding. He asked if he could ook
after his daughter instead of paying for a
minder, but thiswasrefused. Thinking it would
help, he trained and became a registered child
minder. Heisnow qualified tolook after other
people’s children, but heis still allowed to see
his own daughter only at designated times.

Welcome to the new sex war, a murky,
Balkanised conflict fought on many fronts.
Because of itsdeeply divisive nature, for every
statistic suggesting that men are hard done by,
thereisanother that will confirm the opposite,
making attempts at any form of consensus
almost impossible.

The argument splits into two separate, but
related, strands - the financial and the legal.
The latter centres around fathers who are
incensed about what they seeasthelaw’slong-
standing failure to recognise their rights to
see their children.

The former, however, has emerged as an issue
only recently as the courts, some now argue,
have started to split divorced couples assets
on much more favourable terms to women
than they did five years ago.

‘In thelast two to three years the case law has
changed quite dramatically to give women a
much bigger share of the combined wealth in
themarriage,” said Toni Pincott of accountants
Grant Thornton, which today publishes
research showing that, in the majority of the

UK’s 160,000 divorces each year, women
receive 60 per cent of the assets, with men
taking the remainder.

In 6 per cent of divorces, the accountancy firm
found that women end up with 70 per cent of
the assets. Only in 14 per cent of divorces are
the assets split equally. In the vast majority of
cases women get the house, its contents and
the family pet. Men get the car and any
investments.

Legal expertssay it issimply aquestion of the
UK playing catch-up. ‘By and large we're
moving towards equality and it's been pretty
dramatic over the last two to three years.
English courts are now the most generous to
women in Europe - certainly at the upper end,’
said James Ferguson, Head of Family Law at
Taylor Wessing.

Some things, though, don’t change. A straying
partner isstill the main cause of adivorcewith
30 per cent of marriages ending due to affairs.
In such casesthe gender split wasamost equal,
with 45 per cent of women committing
adultery, compared with 55 per cent of men.

But the legal and financial strands make for a
curious tension. On the one hand, men
increasingly feel they are taking a battering in
the divorce courts. And certainly anecdotal
evidence provides them with some
ammunition. Pincott is a forensic accountant,
someone whose job it is to uncover hidden
assets. She says demand for her services has
rocketed as more and more women seek bigger
divorce settlements and hire experts to rake
over every aspect of their husband’s finances.

But on the other, while men are paying out
more in the divorce courts, campaigners argue
they are getting little in return when it comes
to justice in the family law courts.

‘Custody rulings appear to be based on the
“sugar and spice and all things nice” school of
biological determination rather than on
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anything more significant. If awoman mothers
a child, a warm universe of nurturing is
conjured. If a man fathers a child, it simply
implies nothing more than the swift biological
function involved in the procreative act,” Bob
Geldof writes in his new book, Children and
their Families.

Geldof concludes the entire system needs an
overhaul:

‘“When it comesto accessto children, divorced

men haven’t a chance. Family law as it
currently stands does not work. It israrely of
benefit to the child and promotes injustice,
conflict and unhappiness.’

Last week similar sentiments transformed
themselves into people-power when hundreds
descended on Parliament to highlight the
current system’s inadequacies. One of the
campaigners’ chief concerns is that those
mothers (and in more than 90 per cent of cases
itismotherswho end up with the children) who
deny fathers access are unlikely to be punished
in the courts.

Judges take the view that prison sentences or
fines are unlikely to help the children and as
such access rights are routinely flouted.
Government statistics show that every year the
family courts make more than 50,000
enforcement orders but around half are
ignored.

The campaign group Fathers 4 Justice, which
mounted the Batman and Robin protest, says
that as aresult 100 men are losing touch with
their children every day.

The group has a thick file of case stud ies to
back up its claims. In the most extreme
example, it cites the case of Mark Harris, who
has had 133 orders broken by his ex-wife.
Another man was sentenced to 84 days in
prison for sending his son a text message on
his fifteenth birthday - it was outside the times
he was alowed to make contact.

It is the number of men telling stories of
hardships that Fathers 4 Justice says leads it
to take direct action about the cause.

But there is another aspect to this, showing
the difficulties that women go through after
divorce and highlighting of the methods used
by ‘militant’ dads to make their point.

The domestic violence campaign group,
Women’'s Aid, cites one case where a woman
was alegedly surrounded by a group of men
from Fathers 4 Justice who peered over her
shoulder. They also point to the number of
women who get dragged through court time
and time again when they have good reason to
reduce contact.

The Children and Family Court Advisory and
Support Service (CAFCASS) refuses to hold
talkswith Fathers 4 Justice after its supporters
painted the service's office doors purple and
upset staff. ‘| haveno sympathy for them,” says
Jonathan Tross, the chief executive of
CAFCASS. ‘| understand peoplewhofeel grief
at theloss of their children, but they are going
about it wrong.’

Thegroupitself deniesever using intimidating
techniques and instead says that its protests
are fun that will get it noticed. Fearful of the
financial and legal implications that divorce
now entails, men’s rights groups say that
marriageisincreasingly treated with hostility.

‘| would avoid marriage if at all possible. |
put all my property on the line and | don’t
see any advantages. It takes two to get
married, but only one to get divorced. Why
risk it? Cohabit instead,” said Jim Parton, of
Families Need Fathers.

Male View magazine claims: ‘Menwho do get
married areincreasingly hesitant about having
children, with the result that our population
is now declining.” It is a startling claim, but
emblematic of the way a significant, not to
mention sizeable element, of the population
now feels.
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Protecting and Advancing the Interests of Children -
Child Protection in South Australia
(the Layton Report)

The Review of Child Protection in South
Australiawasoneof thefirst initiativesof the
current South Australian Government. In
March 2002, Ms Robyn Layton QC was
appointed as the independent Chair of the
review process. The inquiry received over 200
written submissionsand undertook morethan
80 consultationswith expertsin Australiaand
over seas, community or ganisations, parent and
youth consumer groups, advisory committees
and gover nment agenciesand serviceswithin
South Augtralia.

TheTermsof Referencewere;

(@& To deliver aplan to the Minister of
Social Justice that provides effective
strategiestoimprovetheprovision of child
protection servicesin this Stateand ensure
better outcomesfor children, young people
andtheir families.

(b) Examine the adequacy of the SA
crimind law and policeproceduresin deding
with child abuse.

(c) Provideadviceto government onthe
strategiesand systemsrequired to achieve
awhole of government coordinated and
integrated response to the protection of
children.

(d) Provide advice to government and
consider legidationto ensure organisations
protect children from sexual and physical
violence whilst in their care. Particular
attention will be given to screening
mechanisms for checking suitability of
employees/volunteers, policies, procedures
andtraining.

The 206 Recommendations are far reaching and

encompass statutory protection for child and youth
interests; early intervention and prevention;
interagency collaboration; Family and Youth Services,
mandatory reporting; aternative care; childrenand
the courts; child death and seriousinjury review;
educationandtraining.

TheReview developed anoverd| StatePlanfor Child
Protectionwhichincorporatesstructura and syslemic
changes focusing upon improving outcomes for
children, young people and their families and
sustaining askilled work force.

Major structural reforms
Fivemajor structural reformsarerecommended:

= A ChildProtection Boardwithfunctions
embodiedinlegidation and reporting to the
Premier. Membership of the Board would
comprise

= anindependent Chair,

= Chief Executivesof al Departments,
the Crown,

= the Commissioner for Childrenand
Young Persons, and

= | oca Government, non-Government
and academic representation.

»  Regiona Child Protection Committees
to focus oninter-agency collaboration and
providealink between the Child Protection
Board and inter agency case management
committeesat thelocal level;

= A Commissioner for Children and
Young Persons established under specific
legidation. The Commissioner’srolewould
be underpinned and guided by the
Convention onthe Rightsof Child andits
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functionswouldinclude promoting thevoice
and participation of children and young
peoplethroughout all areas of government,
non-government and the community
generdly, scrutiny of government policy and
legidation; and research. Inrecognition of the
urgent and specific issues facing many
Indigenous children and young peopleitis
proposed that there bean Indigenous Deputy
Commissioner;

= A Guardian for Children and Young
Persons’ located within the Office of the
Commissioner for Children and Young
Persons. The statutory position would
provide a means for ensuring that the
satutory dutiesof theMinister inrelationto
childrenunder Guardianship, and al children
in out of home care, residentia care and
securecareare appropriately fulfilled,

=  Appointment of a Child Death and
Serious Injury Review Panel to providea
multi-agency and multi-disciplinary focuson
child death reportsand identify preventative
and early identification processeswhich could
improvethe healthandwell being of children
atrisk.

Early Intervention and
Prevention Framework and
Services

Whilethe Review notesthat thereis some debate
about what early intervention and prevention means,
itisclear that theresearch showsthat thereare better
outcomes if support and services focus on the
environment of thechildin the devel opmenta stages
fromOto 3years.

TheReview recommendsthat theearly intervention
and prevention serviceframework include:

»  Universa homevisitingcommencingin
theantenatal period and following through
after thebirth of thechild;

»  Extendingandimprovingtherespiteand
emergency care Services,

= Expansion of counselling and
therapeutic servicesfor children and young

people;

»= [Increasing the range, nature and
availability of parenting skillsprograms;

= Establishment of therapeutic and
treatment services for parents and
caregiverswho abuse children and young
peopleemoationdly;

Provision of sex offender treatment
programsin prison andin the community.

[ Thegovernment embraced therecommendationfor
auniversal homevisiting servicewhichwill include
referral to support servicesif needed, and the $16m
program, Every Chance for Every Child, was
announced intheMay Budget.]

Family and Youth Services

Strong evidence was put before the Review
concerning many familiesmissing out on services
partly because of the screening processfor child
protection notifications.

The Review recommends a shift in practice for
FAY S towards assessment of needs rather than
focusing uponinvestigating incidents.

Recommended changesinclude:

= Co-operative interagency case
management at alocd level;

=  Provision of specific servicesto meet
the needs of adolescentsat risk;

= Improved recognition of theskill and
expertise required for front-line FAYS
workersthrough reclassfication of postions
or increased promotional opportunities,

= Establishment of a complaints
mechanismwhichincludesan independent
decision-making body;
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»  |Improvedtraining and development and
an appropriate workload management
sysem.

Reform of the Justice System

Proposd sfor reform of thejustice system encompass
thecriminal justice system, the Family Court andthe
Youth Court and include:

= Allowingdifferent formsof evidenceof
children to be admitted other than by direct
gppearanceof achildin Court, including pre-
taped video evidence (the* Pigott’ system);

= An improved Children’s Witness
Service to support children who give
evidencethrough avideo recording or direct
video through to the Court;

= Diversonary processesfor child sexua
offenders, including the option of ingtituting
‘civil proceedings againgt offenderswhodo
not admit their guilt;

= Family and Youth Servicesinvolvement
in casesnotified to the Family Court;

= Extension of the Magellan program
specidisedintervention system;

= Enabling the Youth Court to make
ordersthat parents undergo assessment in
order to assist the court with decision-
making.

Education and Children’s
Services in Child Protection
Reform

TheReview identified aneed toimproverecognition
and support for therole of schoolsand children’s
servicesin community education and devel opment,
aswell astheir servicerolein supporting children
and young people and their families. Proposed
initigtivesindude:

= |mproved school based counsellor/
social work support;

= Development of collaborative
education and community basedinitiatives,

= |Improved focus on child protection
linked to child education outcomes and
retention rates.

Screening and Monitoring of
Persons Working with Children

A statutory schemeisrecommended for screening
and monitoring of personswho areworking with
children, whether asvolunteers or employeesin
education institutions, sports or recreation bodies
or reigiousorganisations.

Training and Education

Recommendationsconcerning training and education
focus upon multi- disciplinary and inter-agency
training; community educetion; review of programs
involving the higher education sector and judicial
traning.

Children in Detention

The Review took the position that children in
detention are at serious risk of abuse and
recommended the State Government urge the
Federd Government to releasethechildrenandtheir
familiesinto the community onacost sharing basis.

Legislative reform

Implementation of the recommendations of the
Review will requiresignificant legidative change
acrosssevera Acts, inparticular intheareaof child
related employment for screening and monitoring
purposes and for the establishment of the
Commissioner for Children and'Young Personsand
the Child Protection Board.

ACTION SINCE RELEASE OF THE
REVIEW REPORT

TheReview report, Our Best Investment —A Sate
Plan to Protect and Advance the Interests of
Children, wasreleased in March 2003. A whole
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of Government responseto the Review iscurrently
being devel oped and this process hasinvol ved:

= An Inter-government Committee
comprising Chief Executives from the
Department of Justice, Human Services,
Education and Children’s Services and
Aborigind Affairsand Reconciliation;

= A Senior OfficersGroup (led by the
Department of Justice) that isresponsible
for coordinating the preparation of the draft

response;

= Eighteen Task Groups with
membership from Government departments
and serviceproviderswhoseroleincluded :

0 Assessing the merits of the
recommendationsand advisngthe
Government on their position in
regard to therecommendations,

o Outliningtheimplicationsof the
recommended positioninrelaionto
estimated budgetsand urgency for
implementation.

On 14 October 2003 a detailed response and
presentationwasprovidedtothelnter-Ministerial
Committeeof Cabinet established to overseethe
development of the Government response.

The Minister for Social Justice also called for
community feedback onthe Review report in July
2003 and avariety of agenciesfrom abroad range
of government, non-government, peak/advisory/
interestsbodies, industriad/profess ond organisations
and interested individuals responded. These
commentshave a so been presented to the Minister
for her consideration.

Interest inthe outcomes of the Review remainshigh
in SouthAustralia. Thisisinno small measuredue
to the tireless efforts of Robyn Layton and her
Review team both during the review process and
since. Specific consultationswith key agencieswere
undertaken following release of the report, and
Robyn Layton has continued to conduct
consultations with interested community sector

organisations. The Review hasrece ved widespread
Audtralian coverage and hasalready beencitedina
variety of government reports nationally. It is
envisaged that apublic statement on thegovernment’s
positionin relationto the Review recommendations
will beforthcoming shortly. Advocatesfor children
and young peoplein South Australiaare vigilantly
awaiting the government’sresponse.

Jen Harvey, with acknowledgment to the Child
Protection Review I mplementation Unit within
the Department of Human Services.

Copiesof are Our Best Investment — A Sate Plan
to Protect and Advance the Interests of Children
availablefrom:

The Department of Human Services,
11 Hindmarsh Square Adelaide SA 5000.
Telephone: 08 8226 6109

WA Child Deaths

In 2002, following the State Coroner’s
Report into the death of a 15-year-old
Aboriginal girl, the State Gover nment
established a formal inquiry into the
response of government agencies to
complaints of family violence and child
abuse in Aboriginal Communities. The
Inquiry wasknown asthe Gordon Inquiry.
The report of the Inquiry — Putting the
picturetogether - wasreleased in July 2002
“But what hasbeen done?”.

Thereport highlighted deficienciesininvestigation of
complaintsand the sharing of information between
agencies. Atthetimeof thefifteenyear old girl’sdegth,
11 agencies, both government and non-government,
wereinvolved intheprovision of support or services
to thegirl’sfamily, yet no one agency, took alead
agency roleinthe coordination of these services.

The lack of coordination and the failure to share
relevantinformationwereidentified by thelnquiry as
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aflaw withinthe current system of Child Protection.
Subsequently, the State Government has acted by
establishing two committeesto addresschild death:

Oneto beindependently chaired, and comprised of
arangeof membersdrawn for government and non
government agencies is to report on trends and
systemicissuesthat may contributeto child death.

The second committee—the Child Death Review
Committee- istoinvestigate al deathsof children
known to the State Department of Community
Development. Thefindings of thiscommitteeare
reported to the Minister for Children and the
Director-Genera of the Department of Community
Devel opment.

Furthermore, the Inquiry recommended that the
State Government establish a Children’s
Commissioner. Thisrecommendationwasre ected
in November 2002 on the basis that existing
structuresand legidative provisionsand proposed
changesto the Child Welfare Act would provide
adequate accountability. It isnow December 2003,
and asyet the proposed changesto the Child Welfare
Act havenot cometofruition.

Cheryl Cassidy-Vernon
Manager, Youth L egal Service, Perth

The Tasmanian Ombudsman’s
Review of Claims of Abuse from
Adults in State Care as Children

In July 2003 the Tasmanian Ombudsman and
the Department of Health and Human Services
entered into an agreement to conduct areview
of claimsfrom adultswho had been allegedly
abused aschildrenin Statecare.

How did the Review comeabout?

In July this year the media reported allegations of
serious sexual abuse from aformer State ward who
had been in foster care. The Government responded
by calling on adults who had suffered any form of
abusein State careto comeforward with their claims.

The Government’s intent was to offer some form of
redress and support to assist victims of past abuse.

The Ombudsman, who is independent of the
Government and the bureaucracy, agreed to receive
and assess the claims. A special Hotline was
established to enable peopleto lodgetheir claimswith
the Ombudsman’s Office. The Hotline was officially
discontinued in mid August but the Ombudsman’s
Office has continued to accept claims.

In August 2003 the Premier announced the
appointment of an Independent Assessor who will
assess all claims and decide whether ex gratia
payments should be paid to claimants. The Assessor
has been given the power to determine payments up
to amaximum of $60,000 per person, or morein specia
circumstances.

What isthe scope of the Review?

The scope of the Review is set out in a Protocol
Agreement between the Ombudsman and the
Department. Adults over 18 who claim to have been
abused as children in State care are invited to contact
the Ombudsman’s Office. The Memorandum sets no
timelimits onwhen the abuse occurred and the concept
of child abuseisnot specificaly defined. By definition,
State care encompasses the full range of placements
for children, including foster homes and Government
and non-Government institutionsrun mainly by Church
organizations.

The Ombudsman has two tasks. The first is to
independently assessthe strength of individual claims
and to make recommendations to the Department as
towhat further actionisrequired. Onceall claimshave
been assessed, the Ombudsman will prepare aformal
investigation report under section 23 of the
Ombudsman Act 1978 for the Minister for Health and
Human Services and for tabling in Parliament The
report will identify any systemic issues which have
emerged from the Review of past abuse.
Recommendations will be made in respect of any
changes to current practice, policy and procedures
seen as necessary to prevent future abuse of children
in State care.

What isthe Ombudsman’sReview process?

The Ombudsman has established a special team of
Six people to carry out the Review. All members of
the team are experienced professionals who are
sensitiveto the needs of peoplewho have beenvictims
of abuse. The review processis as follows:
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» Preiminary detailsof claimsarerecorded
when the initial telephone contact with the
Ombudsman Office is made.

» Persons who meet the Review criteria
are interviewed by two investigators and a
written summary of theinterview isprepared.
Interviews are being conducted in al parts of
the State. Arrangements are being made to
interview inter-state residents.

» A detailed analysis of departmental file
information is undertaken to verify that the
person was in State care and to record any
reported incidents of abuse. Thefileanalysis
is frequently a complex process which may
involve researching archival material and
examining severad filesfor theoneperson. The
task is complicated by the fact that the
Department responsible for the welfare of
children in State care has undergone many
changes in the past forty years and the
relevant legislation has similarly undergone
significant change.

» The Ombudsman forwards to the
Department adossier for each claimant which
provides.

= details of the person’s history whilein
State care

= asummary of their interview

= the Ombudsman’s overall assessment of
the strength of their claim

= recommendationsto the Department for
further action.

»  All claimantsare advised as soon asthey
contact the Ombudsman’s Office that they
may seek counseling through the Department.
They arealso advised when their dossier isto
be sent to the Department and what the
Ombudsman’s recommendations are.

How ischild abusedefined?

For the purpose of the Review, abuse is as defined in
section 3(1) of the Children, Young Persons and
Their Families Act 1997:

‘Abuse or neglect’ means-
(a) sexual abuse; or

(b) physical or emotional injury or other
abuse, to the extent that-

(i) theinjured, abused or neglected person
hassuffered, or islikely to suffer, physical
or psychologica harem detrimental to the
person’swellbeing; or

(ii) the injured, abused or neglected
person’s physical or psychological
development isin jeopardy.

To assist with assessment of claims, allegations of
abuse have been categorized as sexual; physical and
mental or emotional. It is of course recognized that
the categories are not mutually exclusive and rarely
reflect the complexity of circumstancesthat surround
the harm that has occurred to an individual .

What progress hasthe Ombudsman madein
respect of the Review to date?

Number of claimsreceived

Since the Review commenced on 14 July 2003, a
total of 306 telephone calls have been received, of
which 233 need areview of claim (‘asof 5 December
2003). Those not being reviewed include people
seeking general information or offering support as
potential witnesses.

Number of interviewsconducted

The Review team has interviewed 83 claimants and
forwarded eleven completed dossiers to the
Department for further action. The Review team has
made two visits (each of two days) to the Launceston
area to conduct interviews and spent six days in
Burnie. Mainlandinterviewsaretentatively arranged
for the New Year.

What arethetimelinesfor completion of the
Review?

Based on the number of interviews still to be
undertaken, it isanticipated that al interviewing will
be completed by Easter 2004. This is of course
dependent upon the number of claims that continue
to come in as no cut off date for claims has been
announced.

At the completion of theinterviews, afurther period
of time needs to be allowed for finalisation of all
assessments. This should be completed by 30 June
2004.

The Ombudsman’s investigation report is aready

underway, but will not be able to be completed until
all claims have been assessed and finalized.

Jan O’ Grady, Ombudsman. 11/12/03
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Physical punishment
legislation in Scotland

New legislation came into force in Scotland on
Monday 27th October, to makeitillegal to punish
children by shaking, hitting onthe head or using a
belt, cane, dipper, wooden spoon or other implement.

Thenew legidation isnot confined to banning the
specific types of behaviour mentioned above. In
addition, if acourt werelooking into the physical
punishment which achild had received, it would
condder:

= Thechild'sage

= \What wasdoneto thechild, for what reason
and what the circumstanceswere

= The duration of the punishment and the
frequency

= How it affected the child (physically and
mentaly)

= Otherissuespersond tothechild, such astheir
gender and state of health

How werethe changesarrived at?

Thenew legidationwasinformed by theresultsof a
detailed consultation exercise' followed up by
additiona research carried out with groupsof ordinary
parentsfrom across Scotland.?

Although there was not widespread support for
smacking to be banned altogether, there was near
total agreement for the more dangerous forms of
physical punishment to be banned.

Previoudly, the law allowed parents the right of
‘reasonablechadtisement’ indisaipliningther children.
Parentswere ableto administer moderate physical
punishment to their children without being liablefor
damagesor acriminal convictionfor assault. But the
concept of ‘ reasonabl e chastisement’, which dates
back to Victorian times, isdifficult to definein the

21st century. So to protect children from harsh
physica punishment thelaw hasbeen clarified and
brought up to date.

Promotional and explanatory materials

The Scottish government produced and distributed
materials to explain the changes in the law and
encourage more congtructiveformsof discipline. It
explains that smacking has not been banned
atogether but outlinesthereasonswhy smackingis
not advisableasamethod of disciplining children
gnceit:

Can bedanger ous- itiseasy toforget how delicate
childrenare, paticularly if youarefrudtrated or angry.
What feelsto you like alight slap can have the
potentia to causereal harmtoasmal child.

Sets children the wrong example - rather than
correcting mishehaviour, it canteach childrento hit
out at peoplewho aredoing thingsthey don’t like
or who don’t do what the child wantsthem to do.

Has effectswhich last long after the physical
pain diesaway - young childrenwill not necessarily
associatethe punishment with their behaviour. It can
makethem angry and resentful and can bedamaging
totheir confidence and self-esteem.

Smacking is not an effective way to teach
children discipline.

Source: Scottish Executive website
http://www.scotland.gov.uk/libr ary5/justice/

cppl-00.asp

Seedso:

Children, physical punishment and the law - A
Guide for Parentsin Scotland

And for more on discipline, see the Barnardo’s
booklet ‘ getting positiveabout disciplinge'.

Footnotes

1. The Physical Punishment of Children in Scotland: A Consultation
(Scottish Executive, 2000)

2. Disciplining Children: Research with Parents in Scotland (NFO
System Three for Scottish Executive, 2002)
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“A League Table of Child
Maltreatment Deaths in Rich
Nations”

UNICEF Innocenti Report Card No. 5

This UNICEF report addresses violence
againgt children, child abuseand maltreatment
ascentral human rightsquestionsand recalls
the commitment undertaken at the Special
Session on Children to protect children from
all formsof violence, neglect and abuse.

See http://www.unicef-icdc.org/publications/pdf/
repcardSe. pdf

Thereport stated that almost 3,500 children under
15 die every year from child abuse in OECD
countries. Australiawasranked 9" from thetop and
19" from the bottom on aleaguetableof child abuse
deathsin 27 rich countries.

Thecountriesat thevery bottom of theleaguetable
—thosewith the highest rate of child maltreatment
deaths—arePortugd, Mexico and theUnited States,
whilethose at thetop— Spain, Greeceand Italy —
havethelowest rate.

Thegreatest risk isamong younger children. And
contrary to common perceptions, 80 per cent of
child abusersarethebiological parents.

The UNICEF report isthefirst attempt to draw a
compardivepictureof thephyscal abuseof children
inthe27 richest nationsof theworld. Inconsstencies
inthe classification of child deaths and alack of
common definitionsof ‘abuse’ meanthat thereis
little internationally comparable data on child
maltreatment. The study describes a ‘growing
certainty that child deathsfrom maltreatment are
under-represented by theavailable statistics’.

In an attempt to address variances in the
classification of child deaths, the UNICEF
researcherscongructed aleaguetablethat combines
national totalsof child deathsfrom known abuse
and neglect with thosechild desthsthat arerecorded

asbeing of “undetermined cause’. Theassumption
madeisthat when no other cause can beestablished,
thedeathislikely theresult of matrestment that cannot
be proveninacourt of law. Therevised calculations
yield death rates that are more than doublein the
cases of somecountries.

Theresearch dso findsaclear rel ationship between
levelsof child desth from mdtrestment and thelevels
of violencein society asawhole. The countrieswith
thelowest rates of child deathsfrom maltreatment
asohavevery low ratesof adult deathsfrom assaullt.
Similarly, thethree nationswith exceptionaly high
levelsof child deathsfrom maltreatment also have
exceptionally high adult death rates.

The UNICEF report draws on a wide range of
surveysfrom different countriesto investigate the
various factors most commonly associated with
physica abuse. Poverty and stressarefactorsclosdy
associated with physical abuse.

Thegood news, however, isthat child deathsfrom
maltreatment appear to be declining in the great
mgjority of industrialised countries. Nevertheless, the
report calsfor morevigorousinvestigetion and more
consistent recording of child deathsinall nations.

The UNICEF report also presents new research
summarising the present legal status of physical
punishment inal OECD member countries. Overall
it showsthat only seven of those countries—Austria,
Denmark, Finland, Germany, |celand, Norway and
Sweden — currently have laws explicitly banning
physica punishment of children.

All OECD nations have banned the use of physical
punishment withinthejudtice system and themgjority
hasmadeitillegal in schools. InAustralia, physica
punishment isprohibitedin all schoolsin New South
Walesand Tasmania, and in state school sin South
Australiaand theACT.

Physicd punishmentinthehomeisagaing thelawin
Scandinavian countries, Italy, Austriaand Germany.
It hasnot yet been achieved by any of the Statesor
Territory governmentinAustraia NSW hasredtricted
theright to hit children withimplementsor abovethe
neck, inamovethat issmilar tothe Scottishlegidation
—seeother articlep. 40
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From Sydney to Cape Town -
The Evolution of the World Congress

By the Honourable
Justice Rodney K.
Burr, Judge,
Adelaide Registry,
Family Court of
Audralia

In 1990, Sydney
solicitor  Stuart
Fowler and | were
invited toHong K ong
to address the
council of LAWASIA, an association which
representslawyer sand lawyer s’ or ganisations
in some 21 countriesin the Asian and Pacific
region. We thought we would be invited to
establish a Family Law Section having had
considerableexperiencedoingsoin Australia.

LAWASIA didindeed issuesuch aninvitation but
then delivered achallengethat wasintimidatingin
theextreme. The Council of LAWASIA asked usif
we would accept a brief for the human rights of
familiesand childrenintheAsianand Pacificregion.
Members of the Council then individually and
collectively regaled uswithtaesof theutmost horror.
They told usof:

=  Theplight of some 140,000 children
under the age of 14 years sold into
progtitutioninonesmall Asan country aone;

= The potential decimation of several
generationshby the spread of AIDSthrough
child prodtitution;

= Thegppaling conditionsinchildlabour
campsand factoriesin severa countriesin
theregion;

»  Thedeiberalemutilation of childrenin
order to usethem asbeggars;

=  Theforcedremova of children’sorgans
for saleintheorgantransplant trade;

=  Theabduction for adoption of many
children; and

= The appalling poverty and health
problemsof millionsof children.

Our indtinctivereactionwas, “ It can't bedone’. What
could a couple of unknown lawyers do about
generational problems of the most severe
proportions? It seemedimpossible.

However, it also becameimpossibletoignore. No
longer wastheeducation and careof our ownfamilies
and the pursuit of acomfortableretirement the only
priorities. Therehad to be something that could be
done. If someonedid not accept thechalenge, then
it certainly would beimpossible.

And so, the First World Congresson Family Law
and Children’ sRightswas conceived and ultimately
bornin Sydney, Australiain July 1993. It wasthe
product of three years of very hard but very
rewarding work. The more peoplewetold of the
problemsand told of our hopes, the more offerswe
received and the more volunteers* sprang from the
woodwork”.

Fromitsinception, theWorld Congresswasdesigned
and promoted to beresult oriented. It wastoachieve
outcomes. It wasnot simply tobea“tak fest” and
agathering for theexchangeof viewsandideaswhich
would be quickly forgotten once the departuretax
had beenpaid at theairport.

Over 850 delegatesfrom 54 countries of theworld
answered the initial challenge and worked hard
throughout the Congressto educateand informothers
fromtheir own experience and expertise, but more
importantly to draft solutionsand remediesand to
establish themomentum for change.
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TheFirst World Congressdid achieveresultsand
sgnificant resultsat thet:

»  Theenactment of lawsimposngcrimina
sanctionsfor the abuse and exploitation of
children committed extraterritoridly;

= The generation of a climate of
internationa condemnation of theexploitation
of children;

= Significant exchange of information
leading to new developmentsin family law,
family courts and alternative dispute
resolution;

» Thecreationof aLAWASIA Children’s
Trust to fund projects consistent with the
resol utions of the Congress; and

»=  Thepromotion of aprotocol tothe UN
Convention on the Rights of the Child
designedto bolster internationa sanctionsfor
the prevention of trafficking of children;

» Theformation of the LawasiaFamily
Law and Family Rights Section.

Ddegates| eft the conferencewith an enormoussense
of satisfaction but an awareness that a very long
journey had only just begun. It wasessential that an
organisation befoundin oneof thelarger countries
of the world which had the capacity to lead by
example, to continue and to expand upon the humble
beginningsof the First World Congress.

Fortunately Stuart Fowler and | wereintroduced to
theAssociation of Family and Conciliation Courtsin
the USA, which warmly embraced the World
Congressand agreed to serve as Secretariat for the
Second World Congress, heldin San Francisco June
3-7, 1997.

Theenergetic and enthusi astic contributions of the
AFCC representatives on the organising committee
drawnfrom many and varied profess onsensured the
success of the Second World Congress.

ThenFirst Lady, Hillary Rodham Clinton, embraced
the project and served as Honorary Chair of the

Second World Congress which attracted 1600
delegatesfrom some 60 countries.

By thenit wasclear that the momentum could only
be carried forward by the continuation of World
Congresseson aregular basis. Not only werewe
encouraged by theresultsof thefirst two Congresses
but a so by the growing body of internationa support
for its aims and objectives amongst the legal
profession and related professonsworldwide. The
enormity of the task of preparing such World
Congresses meant though that they could not be
held any earlier than eachfour years. Subsequently,
another very successful Congresswasheldin Bath,
England in September 2001.

Intheintervening yearsleading upto each Congress

and subsequent thereto the work continues in
securing international support for the aims and
objectives of the World Congressin addressing
human rights abuses of children. The World
Congress has been successful in securing support
at aGovernmental level fromtheAustralian, New
Zedland, Canadian, United Kingdom and Irish
Governments. Support has also flowed from
numerous other individuals, foundations and
organisationsfrom around theworld, including the
United Nationsand itsvariousagencies.

Asdtated, the second Congressin San Francisco
attracted the very public support of the First Lady,
Hillary Rodham Clinton. For thethird Congress,
thepatronwasH.E. Mary Robinson, United Nations
Human Rights Commissioner and Former President
of the Republic of Ireland.

Pal pable benefitswere a so achieved at the second
and third Congressesincluding:-

= The drafting and promotion of
voluntary codesof conduct for multinationa
corporationsemploying childrenintheir
manufacturing operationsoff shore

=  Thebuilding of two schoolsin Centra
America

»  Theestablishment of theInternational
Children’sRightsProtection Network (now
Children’s Rights International) using
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voluntary advocates to embrace specific
casesor general causesfor disadvantaged
or abused children

= Thereceipt of “report cards’ on the
performance of the world’s nations in
seeking toimplement theresolutions of the
World Congress

»  Thesuccessful continuation of adrive
to get as many nations of the world as
possibleto passlawsmirroringAustralia’'s
child sex tourismlawsinimposing crimina
sanctionsfor the abuse and expl oitation of
children committed extra-territorialy.

The planning for the fourth Congress is already
underway and isto be held in Cape Town, South
Africafrom 20—23 March 2005.

TheWorld Congressisnow atruly internationa event
recognised asone of themost significant eventson
theworld calendar in promoting the protection of
children. TheWorld Congresshas received aUnited
NationsAward for servicesto the family. Asits
work continues, many new and energetic people,
too numerousto mention, haveasked to beinvolved
toincreasethereach and effectiveness of theWorld
Congress. Itsfuture seemsassured and hencethe
hope of achieving beneficid changefor many of the
world'schildren, attainable.

For further information, please visit our website
www.lawrights.asn.au

Tobeplaced onthemailing list, contact:

Gail Fowler, Project Manager
Capita Conferences

PO Box 253

Church Point

NSW Australia2015

Tel: +61 29999 6577

Fax: +61 2 9999 6733

Email: gall.fowler@capcon.com.au

Thecongressisheld under the auspicesof the Board
of the World Congress on Family Law and
Children’sRightsInc.

Labour News

1. ILO Launches Time-Bound
Programme for the Elimination of
Child Labour in Pakistan

The International Labour Organisation (ILO)
launched afour-year programmefor thedlimination
of child labour in Pakistan on November 19, 2003.
Theprogrammeisintended to complement theefforts
being made by an ongoing programme conducted
by the Pakistani government on eliminating child
[abour.

ThelLO'sInternationa ProgrammeontheElimingtion
of Child Labour (IPEC) hasbeen activein Pakistan
since 1994 and has been working closely with the
labour minigtry. According to Saifullah Chaudhry, ILO
Senior Programme Manager, an estimated 60 000
childworkershave benefited from thiscollaboration
since 1994. With regardsto thisprogramme, ILO-
| PEC together with the Pakistani government cited
severa industriesas priority areas of action: deep-
seafishing, the glassbangleindustry, the surgical
instrument manufacturing industry, tanneries, coal
mining and rag-picking, whereinwhich childrenare
exposed to working in the most dangerous
conditions. Mr Chaudhry quoted arapid assessment
survey that estimates that 21 769 children are
involved intheworst formsof child [abour, insix
digtricts, in the above-mentioned sectors.

Anestimated 12, 000 out of theofficially recognised
total of 3.3 million child workersin Pakistan are
hoped to be able to benefit from this scheme over
the period of four years. They areto bewithdrawn
from their hazardous occupationsand enrolled in
schools.

Since Pakistan’sratification of Convention 182in
2001, the government has been seeking assi stance
from ILO-IPEC inimplementing the Convention
through theformulation of atime-bound programme
that involves ‘integrated and coordinated
development policies for theelimination of child
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labour within aset timeframe. Education Minister
Zobaida Jala stated at the official launch of the
programmethat child labour had been an obstacle
to primary education and that the Pakistani
government wasfully committed to implementing
Convention 182. She stated that roughly Rs100
million hasbeen established for theeducation of child
workers. Targetsof setting up 8250 primary schools;
therehabilitation of 100 000 educationfacilities; the
expans on of non-forma and literacy programmes,
amongst other endeavours, are being undertaken
through partnersacross Pakistan.

Thetime-bound programmeisintendedto helpin
reaching the objectivesof the EFA 2015 (Education
for All by theyear 2015) - providing easier access
to education for all, especialy disadvantaged
populations in rural and urban areas. An added
emphasisisplaced on the accessto education for
girls and women and to promote community
participation in order to improve the quality and
relevance of education.

Thekeynote speaker at the official launch of the
programme - Nancy Powell, US Ambassador to
Pakistan highlighted that both resourcesaswell as
political will should be brought together in order to
create ' meaningful change’ . TheUSgovernment is
providingthel LOwith US$4 millioninfunding for
the time-bound programme and has previously
provided US$ 12 milliontofund projectsfor children
foundin hazardousindustries. Abdul Sattar Laleka,
the Labour Minister expressed hisconcern at the
alarming number of childreninvolvedin hazardous
work but added that thereisno ‘ unique solution or
short cut’ insolving the problem. Hewent onto say
that the Pakistani government seestheeimination
of childlabour asa‘high-priority’ issue.

Sources:. http://mww.irinnews.org Datelast visited:
December 18, 2003 http://www.dawn.com/2003/
11/20/local 15.htm

2. DCI-COSTA RICA IN ‘AULA
ABIERTA' (OPEN CLASSROOM)
PROJECT: LOOKING FOR A
NEW OPPORTUNITY

The ‘Aula Abierta’ project of the Ministry of

Education in Costa Ricaaims at assisting young
peoplewho areover the obligatory school-going age
to reintegrate into the education system with ease.
Thesechildren areover the school-going age because
they may havejoined theeducation system at alater
stage or have repeatedly failed school years. The
education system has to consider the most
appropriate methodsin adapting to meet the needs
of children that have not followed the formal
education system dueto their involvement in child
work.

Inthiscontext, the Project “ AulaAbierta’ that began
in 2001, isintended to make the education system
moreflexibleand to adapt it to the circumstancesin
which childrenareliving. A large number of children
benefiting from this project are child workerssince
they haveleft the education system prematurely in
order to become part of the labour market.

Children involved in this project are taught in
education centres where they are able to attend
classesthat are adapted to their particular level and
disposal. They areplaced in special groupswhere
they can learn at their own pace and use material
that isinteractive. They candso attend forma school
lessonse.g. English dlasses, Music classes, Computer
classes, etc.

The costs of the project are covered by the High
Council of Educationuntil 2003. Theproject hasaso
been supported by UNICEF, IOM and ICER (the
Ingtitute of Radio phonic Education of CostaRica)
and since March 2003 IPEC has also become
involved. Anincreasing number of children havebeen
benefiting fromthisinitiativesnceitsinception.

The purpose of the project isto offer an appropriate
education to young peoplein Costa Ricawho will
bethe main actorsof the society inthefuture. This
purposedemandsan effort fromall levelsin order to
helpto provideanintegral devel opment and worthy
life to young people. Thus, society has the
responsi bility to give asecond chanceto thosewho
could not follow the normal education system
because of joining the labour market or other
setbacks.

Source: DCI-CostaRica
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3. NEWS IN BRIEF

The Global Action Week of GCE (Global
Campaign for Education) will beheld duringApril
19-25, 2004. Eventsare being organised for children
all over theworldto sharetheir ideasand opinions
ontheright to education. Itisintended that they will
get the chance to make their views known at the
State-level in national parliamentsand legidatures,
sateassemblies, aswell asat theloca leve invillage
councils. Theaim of the Global Action Week isto
‘makeitimpossible forleedersto‘ignorethemillions
of childrenwho aremissing out on education’. GCE
has developed aPlanning Pack aswell asadditional
campaignmaerids Campaign materidsareavailable
freeof charge but orders must be made by January
5, 2004. For moreinformation on activitiesbeing
planned, pleasegoto:

http:/Anww.campai gnforeducation.org

Source: GCE E-news Action Week Special
November 19, 2003

Multinational seed companies have agreed to
work with the MV Foundation (MVF) to
eliminate child labour from the cotton seed
industry. MVF isa NGO in the Indian State of
AndhraPradesh, whichisdedicated to theenrolment
of childrenin school, thuslowering the number of
children workers. Companies such as Monsanto,
Advanta, Emergent Geneticsand Proagro passed a
resol ution “to pro-actively discouragedirectly and
through itsmembersthe practice of child labour in
hybrid cotton seed production and further take
effective stepsa ong with other stakeholderstowards
eradication of thisevil from the hybrid cotton seed
indugtry”. Thiscommitment cameafew monthsafter
a report on child labour in hybrid cotton seed
production was carried out by the IndiaCommittee
of the Netherlands (ICN). The report stated that
approximately 250,000 children under the age of
fourteen wereworking inthe hybrid cotton farms-
most of these children weregirls. For thefirst time,
these compani es have acknowledged responsibility
aongwiththeir socid duty to correct thesituation. It
wasagreed upon by al companiesinvolved to set up
a Child Labour Eradication Group, which would
include a representative from every company to
conduct internal monitoring.

Source: pressrelease of India Committee of the
Netherlands. For thefull pressrelease, pleasego
to: www.indianet.nl/cotseed.html

Theimpoverished African country of Guinea
isfacing an influx of children from thewar-torn
countries of West Africa including, Sierra
Leone, Coted’lvoireand Sierra Leone. It is
estimated that more than onemillion refugeesare
pouring across Guinea's borders into the urban
centres. Thisestimateincludesthe 100,000 livingin
refugee camps and the 50,000 children who are
living onthe streetsin the citiesof Guinea. These
children, separated fromtheir familiesmust fend for
themselvesagaingt other West Africanrefugeesand
Guinean childrefugeesreturning fromthecivil war
in Liberia. UNICEF in collaboration with the
International Rescue Committee hasbeen ableto
reunite 1,000 childrenwiththeir familiesbut asfunds
decrease, so doesthe number of childrenthey are
abletohelp.

Source: www.unicef.org/media/media, for more
information, please contact: John Brittain, UNICEF
Guinea, Tel: +224 228 746,

Email: jbrittain@unicef.org

UNICEF has launched its Back-to-School
initiativethat hopestofacilitatethereturn of
approximately 750'000 children back intothe
public school system in Liberia. Schoolsinand
around the capital were forced to closelast June
duetorebel attacks. Thisinitiativereinforcesthe
Education Law passedin 2001 that granted Liberian
children freeaccessto primary education. UNICEF
has hel ped to coordinatethelogisticsof theprogram
including, training 20’ 000 teachers, creating a
curriculum and restoring 37'000 schools. The
program al so includes School-in-a-Box, whichis
essentially amobileclassroom. Thiskitincludesa
teacher’s guide, exercise books for children,
teaching and writing materials.

Source: www.unicef.org/mediaimedia,
wWww.crin.org
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Upcoming Events

12-30 JANUARY 2004

35" Session of the Committee on the Rights of the
Child Organiser: UN Officeof theHigh Commissoner
for HumanRights

L oceation: Geneva, Switzerland

The 35" session of the Committee will review the
reportsof: Indonesia, Guyana, Armenia, Germany,
theNetherlands, India, PapuaNew Guinea, Slovenia
and Japan.

Information and Contact: UN Officefor theHigh
Commissioner for Human Rights—Committeeonthe
Rights of the Child, Tel: 0041 22 917 90 00, Fax:
0041 22 917 90 22 Website: http://www.unhchr.ch

18APRIL -2 MAY 2004

World Meeting of Working Children’sMovements
2004

Organisers. ProNats, ItaliaNatsand others
Location: Berlin, Germany

Thismeetingisbeing hddwiththeintentionof bringing
working children’sorganisations greater visibility
within the child labour debate and to attain
international recognition asreal voicesof working
children around theworld.

Information and Contact: info@pronats.de

10-13MAY 2004

Children’sWorld Congresson Child Labour
Organisers. Globa MarchAgaingt Child Labour
Location: Forence, Italy

500 children including former and current child
labourersand around 100 child activigtsfrom different
countriesare expected to participateintheeventin
order to express their ideas and views on their
experiences as child workers. NB: deadline for
gpplicationsto participateinthisevent isJanuary 15.
Information and Contact: Globa MarchAgaing Child
Labour, Tel: 91-11-2622 4899, Fax: 91-11-2623
8919, E-mail: worldcongress@globalmarch.org,
Website:

http:/AMnww.globa march.org/worl dcongress/

ACTIONWEEK 2004-EVERYTHINGYOU
NEED TO KNOW

TheGloba ActionWeek of GCE (Globa Campaign
for Education) will beheld during A pril 19-25, 2004.
Eventsarebeing organised for children all over the
worldto sharetheir ideasand opinionsontheright
to education. It isintended that they will get the
chance to make their views known at the State-
level innational parliamentsand legidatures, state
assemblies, aswell asat thelocal level invillage
councils. Theaim of the Globa Action Week isto
‘makeitimpossibl€ for leadersto‘ignorethemillions
of childrenwho aremissing out on education’. GCE
has devel oped aPlanning Pack aswell asadditiona
campaign materials. Campaign materials are
availablefree of charge but orders must be made
by January 5, 2004. For more information on
activitiesbeing planned, pleasegoto:
http:/Mnww.campai gnforeducation.org

Source: GCE E-news Action Week Special
November 19, 2003

19-22 September 2004 Brisbane
15TH INTERNATIONAL CONGRESS ON
CHILDABUSEAND NEGLECT

Conducted every two years by the International
Society for the Prevention of Child Abuse and
Neglect (ISPCAN), the theme of the event to be
held a South Brishane' s Convention and Exhibition
Centrefromthe 19thto 22nd, is*“Working Together
for aChild-SafeWorld”.

Seven sub-themes have been selected for the
workshop and presentation program.These cover
responsesto the problem of child maltreatment by
the medical and public health systems, and by the
Sate, toStuationsthat might infringelawsprotecting
children, including assessmentsand investigationshy
child welfare departmentsand police.

In addition workshopswill focus on responsesthat
amtoremedy the harmscaused by abuseand neglect
or that aimto minimisetherisksof further harm and
the development of strategies by governments,
communities and non-government agencies to
respond more effectively at asocieta level tothe
problem of child maltreatment.
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Congresswill alsolook at early intervention and
prevention programs, strategies and practicesthat
mobiliseand link resourcesacrossdifferent sectors,
including multi-agency partnershipsand whole-of -
government or whole-of-community gpproachesand
issueswhich canonly be solved or mediated by a
cross border approach such as refugees, child
soldiers, and Internet.

With funding ass stance contributed by theAustraian
Commonwealth and Queensland State
Governments, Congress will be hosted by the
National Association for the Prevention of Child
Abuse and Neglect (NAPCAN Australia), an
independent charity.

For further information on the 15" International
Congress on Child Abuse and Neglect, visit the
website at www.congress2004.com.

Resources, Publications
and Useful Websites

CHILDREN IN DETENTION

The Uniting Church agency, Hotham Mission,
launched a new report, Welfare Issues and
Immigration Outcomes for Asylum Seekers on
Bridging Visa E. which provesthat acommunity-
based system for all asylum seekers can work in
Augtralia. It hascalled on the Federal Government
to consider thiscommunity-based system.

The Asylum Seeker Project based at Hotham
Mission has operated a project for seven years,
ass sting more than 300 asylum seekerswhollivein
the community on bridging visas. “Wehavefoundin
the seven yearsof working with hundredsof asylum
seekers, that not one person hasabsconded or failed
to report or comply with the Department of
Immigrationrequirements” Uniting ChurchVictorian
moderator Reverend Sue Gorman said.

“Thisproject showsthat acommunity-based
way of helping people that we would

normally putin detention centresisafar more
dignified and honorableway to look after
these people.”

The project researched the 200 asylum seekersthey
haveworked with for thepast 2 years. Thefindings
included:

B Noasylum seeker absconded

B All asylumseekerscomplied withtheir
reporting requirements

B Appropriatewdfareand socid support
assisted asylum seekerssignificantly inthe
steps towards settlement or return,
depending ontheir final decision.

Theresearch aso highlighted thewel fareimpact on
asylum seekers left in the community with no
Medicare, work rights or welfare payment support.

The report was launched on Saturday, 13th
December, and can be downloaded from:
http:/Awww.hothammiss on.org.auw/index.cgi 2tid=3

Further information from Grant Mitchell, Project
Coordinator, Asylum Seeker Project

Hotham Mission, 2/579 Queensberry St North
Melbourne 3051

DCI —theNetherlands(2003) KidsBehind Bars.
An international study on children in conflict
with thelaw: towardsinvestingin prevention,
soppingincar ceration and meetinginter national
standards. This report produced by DCI-the
Netherlands, was an endeavour to present an
international analysis of children being held in
detentionin order to haveagreater understanding of
thedifficultiesfaced by childreninthesesituations
and to work towards concrete solutions to the
problemsthey face. Information and Contact: DCI-
the Netherlands, Tel: +31 20 420 3771, Fax: +31
20 420 3832,

Email: dainl@wxsnl,

Website: http:/mww.defenceforchildren.nl

NZ CHILDREN' SRIGHTSSURVEY
Haveyour say onhumanrightsfor childrenandyoung
people. Visit theKidsRightswebsiteand fill out the
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onlinesurvey that will contributeto New Zealand
Action Planfor Human Rights. Theweb siteis
http:/Aww.childrensrights.net.nz

CHILDHOOD EDUCATION AND
CHILDCARE

The DfES has published aseries of papershby the
Thomas Coram Research Unit on early childhood
educationand childcare. Theseincludeacomparison
of theprovision, funding, and outcomesof child care
in15countries, includingAugtrdia.

Source: DFESwebsite
http://mww.dfes.gov.uk/research/
programmeofresearch/

index.cfm?type=5& x=48& y=11

30 October 2003

http://mww.df es.gov.uk/research/data/upl oadfiles/

intevpaper 7summary.pdf

Early Years and Childcare International
EvidenceProject: Summary

New research from the US Centres for Disease
Control and Prevention concludesthat homevisits
canplay akey rolein preventing child abuse. The
research suggeststhat 40% of child maltreatment
episodes might be prevented by providing home
vigtstofamiliesat risk.

Source: Press Rel ease http://www.cdc.gov/od/oc/
media/pressrel/r031002.htm

02 October 2003

Centresfor Disease Control and Prevention
Further Information availableonline
http://mwww.cdc.gov/mmwr/PDF/rr/rr5214.pdf

03 October 2003

Morbidity and Mortality Weekly Report -
Recommendationsand Reports

UK GREEN PAPER: Every child matters

On 8 September the Prime Minister welcomed a
Children’s Green Paper Every Child Matters.
Every Child Matters sets out for consultation a
framework for improving outcomesfor al children
and their families, to protect them, to promotetheir
wellbeing andto support al childrento developtheir
full potential. It focusesonfour mainaress.

B Early intervention and effective
protection

B Supporting parentsand carers

B Accountability andintegration- localy,
regionaly and nationaly

B \Workforcereform

Every Child Mattersisbeing published alongside
Keeping Children Safe, adetailed responseto the
practicerecommendationsmadeby Lord Lamingin
the report following hisinquiry into the death of
VictoriaClimbié.

The Green Paper, together with asummary version
and achildren’sand young peopl€e sverson of Every
Child Matters, are available at http://
www.dfes.gov.uk/everychildmatters/
downloads.shtml

Source: NSPCC Library & Information Service's
CASPAREmail

UNICEF (2003) Voicesof Youth Newdletter
Thisnewdetter compliestheinsights, concernsand
suggestionsof childrenfrom 102 countriesonissues
such as children and war, as represented on the
Voicesof Youthinteractivewebsite.

For an onlinedocument, pleasego towww.unicef .org/
voy. Information and Contact: Tdl: +1 212 326 7050,
Email: voy@unicef.org

GLOBAL CAMPAIGN FOR EDUCATION
(FromtheGCE E-NEWYS)

The Globa Campaignfor Educationisaworldwide
aliance of NGOs, teachers unionsand childrights
activists. We lobby and campaign for immediate
actiononthe Educationfor All goals, including free
and universal primary education by 2015, a50%
reductioninadultilliteracy by 2015 and gender equity
in education by 2005. Please visit the website at:
http:// www.campai gnforeducetion.org

The Global Campaign for Education produces
GCE E-News as an information resource for
activistsand practitioners. Thefollowing itemis
reproduced from GCE E-News.
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GCE LaunchesNew Resear ch

The GCE hasreleased two new research reports
which can be read and downloaded from the
webs tewww.campaignforeducation.org.

“School Report on Donor Aid to Basic
Education” - gradesrich countriesaccording to
thequality and quantity of their support for education,
including an overall leaguetableand anindividua
“report card” on each country. “The contrast
between rhetoric and reality isstaggering,” saysthe
report. It gave the Netherlands, Norway and
Sweden top marksintheir support for education of
thepoor, followed by Irdland, Belgium, L uxembourg,
Canadaand Denmark. Japan, Spain, Italy, Austria,
the United States, Greece and New Zealand were
theleast supportive, it said. It gave US President
George W. Bush 12 marksout of 100, just above
theleadersof Greeceand New Zedland, sayingthe
United Stateswastheleast generousaid giver asa
shareof nationd income.

“TheEducation Fast Track I nitiative: a Global
Campaign” review of progress, and
recommendationsfor reform’, by Pauline Rose at
the University of Sussex. Thereport summariseskey
featuresof the FTI processto date, thecriteriafor
country selection, and thesimulation modelling and
benchmarks used in the FTI analysis. The final
section sets out some concrete recommendations
for improving thetrangparency and effectiveness of
theinitictive.

If you are not ableto accessthese reportson the
website, you can request acopy by emailing
anne@campaignforeducetion.org

CHILD POVERTY

Gordon,D.; Pantazis,C.; Townsend,P/ London
School of Economics, Centre of International
Poverty Research (2003) Child Poverty in the
Deve oping World. Commissioned by UNICEF, this
report produced thefirst scientific measurementsof
child poverty inthe developing world. Thereport
found that over onehbillion children suffer from severe
deprivation and over 674 million childrenareliving
in conditionsof absolute poverty, with Sub-Saharan
Africabeingtheworst region. Thereport concluded
that blanket remedieswould beineffective, aseach

region needsto respond to local issues. For acopy
of thisreport, please contact: ThePolicy Press. Helen
Bolton, Tel: 0117 331 4097, Email:
Helen.Bolton@bristol.ac.uk,

Website: www.policypress.org.uk

CHILDREN AND INTERNET

Quayle, E., Taylor, M. (2003) Child Pornography:
AnInternet Crime. Thispublication examines:. the
useof child pornography ontheinternet; the social
context inwhichitisused; and drawson extensive
research in order to develop strategiesto deal with
offences.

Information and Contact: COPINE Project, Tel:
+353 21 4904519, Fax: +353 21 4270439, Email:
info@copine.ie,

Website: http://mwww.copineie

A new articleonlinefromtheAmerican Psychologica
Association by LindaJackson, Alexander von Eye
and Frank Bioccafrom Michigan State University
providesamore positive aspect of internet usefor
childrenwho haveaccess, again raisng equity iSsues.
Thesummary of thearticle, Children and I nternet
Use: Social, Psychological and Academic
Consequences for Low-income Children,
concludes that home Internet use has no adverse
effects on children’s social or psychological
outcomes, and has positive effectsontheir academic
outcomes. The mediating mechanisms by which
I nternet useinfluences academic outcomesisnot yet
clear and moreresearch isneeded to develop and
evaluate interventions designed to maximize the
benefitsof Internet usefor children. “ Thepublicpolicy
implicationsof our findingsareclear. Childrenwho
may stand to benefit most from home I nternet access
arethevery childrenleast likely tohaveit. Thevison
of thelnternet asthetechnol ogy thet levelsthe playing
fiddineducaionwill remainjus thet - avison, unless
visionary leaderslaunch aconcerted effort to make
thelnternet availabletoal”.

CHILD LABOUR

RWG-CL (2003) Learning to Work Together: a
handbook for managers on facilitating children’s
participationinactionsto addresschild labour. This
handbook published by the Regiona Working Group
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on Child Labour (RWG-CL) describesthe methods
that can bedevel oped for children’sparticipationin
child labour projects.

Information and Contact: RWG-CL, Tdl: +66 2 243
2266, Fax: +66 2 669 3073 Email:
rwg@loxinfo.co.th

USDOL and ILO (2002) Advancing the Global
CampaignAgaing Child Labour: ProgressMadeand
Future Actions. This report is a summary of the
proceedings from the conference held by the U.S.
Department of Labour in collaborationwith ILO. It
isacollection of discussionson raising avareness
against child labour; discussionswith former child
workers, implementation Strategiesin theworkplace
and educational opportunities. Information and
Contact: U.S. Department of Labour, Bureau of
International Labour Affairs, International Child
Labour Program, S-5307, Washington, D.C. 20210

Matz, P(2003) The Costsand Benefitsof Education
to Replace Child Labour. Thisreport examinesthe
economicimpact of diminating childlabour. Thepaper
examines the ‘school versus work’ decision that
familieshaveto makei.e. if thereturnsfromgoingto
school will ultimately bemorethan thosethat thechild
will makeif he/sheworksinstead.

For an online version of this report, please go to:
http:/AMwww.ilo.org/public/english/standards/i pec/publ/
download/edu_costben 2003 _en.pdf

Website: http:/Aww.ilo.org

UN Committee'sresponseto NZ and Canada
on child labour

New Zealand: Child labour was not discussed
directly. New Zedand hasmadeaseriousattempt in
incorporating child participation inissuesthat affect
them. The CRC hasnot been fully incorporated into
national legidation but itsunderlying principlesare
taken into account. The Committee asked the
del egation some questions regarding the process
involvedinratifyingtheOptiona Protocol tothe CRC
onthelnvolvement of Childrenin Armed Conflict.
The Committee then asked specific questions
regarding theimplementation of the Optiona Protocol
in particular, the age of recruitment into thearmed
forces. At the moment, no child under theage of 18

isallowedto actively servethe armed forces, no
child under the age of 16 may berecruited except if
heismarried.

Canada: Child labour was not discussed whenthe
report of Canadawas considered. The Committee
showed particular concernregarding discrimination,
specifically against aboriginal children. The
delegation replied that efforts are being made to
grengthenreationshipswith aborigina governments
and ingtitutionsand that attemptsare being madeto
support communities. The Committee was also
concerned about thetraffickingin childrenfor sexua
purposes which the del egation acknowledged as
being asignificant problemin Canada. Canadahas
not yet ratified the Optional Protocol onthe Saleof
Children, Child Progtitution and Child Pornography
but is hoping to do so as soon as possible. The
del egation acknowledged that thisisaproblem that
deserves attention and assured the Committee that
projects have been developed to combat child
traffickingin Canada.

TRACKING CHILDREN

Finlandiscongdering legidationtoalow parentsto
use Globa Positioning System technol ogy to keep
track of their children, asalready happensinthe
UsS.

Informationfrom: BBC Online
http://news.bbc.co.uk/1/hi/technology/3218473.m
28 Oct 2003

Source: NSPCC Library & Information Service's
CASPAREmail

~
The Crime and Misconduct

Commission Queensland has just
released its report Protecting
Children: An inquiry into abuse of
children in foster care. It can be
downloaded from
http://www.cmc.gld.gov.au/library/
CMCWEBSITE/
ProtectingChildren.pdf

~

-
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